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The Committee on Open Government - Robert J. Freeman, Executive Director

» Freedom of Information Law
« Open Meetings Law
» Personal Privacy Protection Law

The Committee

The Committee on Open Government is responsible for overseeing implementation of
the Freedom of Information Law (Public Officers Law sections 84-90) and the Open
Meetings Law (Public Officers Law sections 100-111). The Freedom of Information Law
governs rights of access to government records, while the Open Meetings Law concerns
the conduct of meetings of public bodies and the right to attend those meetings. The
Committee also oversees the Personal Privacy Protection Law.

The Committee is composed of 11 members, 5 from government and 6 from the
public. The five government members are the Lieutenant Governor, the Secretary of
State, whose office acts as secretariat for the Committee, the Commissioner of General
Services, the Director of the Budget, and one elected local government official
appointed by the Governor. Of the six public members, at least two must be or have
been representatives of the news media.

The Freedom of Information Law (“"FOIL") directs the Committee to furnish advice to
agencies, the public and the news media, issue regulations and report its observations
and recommendations to the Governor and the Legislature annually. Similarly, under
the Open Meetings Law, the Committee issues advisory opinions, reviews the operation
of the law and reports its findings and recommendations annually to the Legislature.

When questions arise under either the Freedom of Information or the Open Meetings
Law, the Committee staff can provide written or oral advice and attempt to resolve
controversies in which rights may be unclear. Since its creation in 1974, more than
24,000 written advisory opinions have been prepared by the Committee at the request
of government, the public and the news media. In addition, hundreds of thousands of
verbal opinions have been provided by telephone. Staff also provides training and
educational programs for government, public interest and news media organizations, as
well as students on campus.
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Opinions prepared since early 1993 that have educational or precedential value are
maintained online, identified by means of a series of key phrases in separate indices
created in relation to the Freedom of Information Law and the Open Meetings Law.

The indexes can be accessed at the following links:
FOIL Advisory Opinions OML Advisory Opinions

Each index to advisory opinions is updated periodically to ensure that interested
persons and government agencies have the ability to obtain opinions recently rendered.

The website also includes the following:
The text of the Freedom of Information Law;
Rules and Regulations of the Committee on Open Government (21 NYCRR Part 1401);
Model Rules for Agencies;
Sample Request for Records;
Sample Request for Records via Email;
Sample Appeal;
Sample Appeal When Agency Fails to Respond in a Timely Manner;
FOIL Case Law Summary;

Frequently Asked Questions regarding FOIL;

The text of the Open Meetings Law;

Model Rules for Public Bodies;

An Article on Boards of Ethics;
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OML Case Law Summary;

Frequently Asked Questions regarding OML;

The text of the Personal Privacy Protection Law (only applies to State Agencies);

You Should Know, regarding the Personal Privacy Protection Law.

If you are unable to locate information on the website and need advice regarding
either the Freedom of Information Law or the Open Meetings Law, feel free to contact:

Committee on Open Government
NYS Department of State
One Commerce Plaza
99 Washington Ave
Albany, NY 12231
(518) 474-2518 Tel
(518) 474-1927 Fax
coog@dos.state.ny.us

Freedom of Information

FOIL affirms your right to know how your government operates. It provides rights of
access to records reflective of governmental decisions and policies that affect the lives
of every New Yorker. The law continues the existence of the Committee on Open
Government, which was created by enactment of the original Freedom of Information
Law in 1974,

Scope of the law

All agencies are subject to the Freedom of Information Law, and FOIL defines
"agency" to include all units of state and local government in New York State, including
state agencies, public corporations and authorities, as well as any other governmental
entities performing a governmental function for the state or for one or more units of
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local government in the state (§86(3)).

The term "agency" does not include the State Legislature or the courts. For purposes
of clarity, "agency" will be used hereinafter to include all entities of government in New
York, except the State Legislature and the courts, which will be discussed later.

What is a record?

All records are subject to the FOIL, and the law defines "record" as "any information
kept, held, filed, produced or reproduced by, with or for an agency or the State
Legislature, in any physical form whatsoever. . ." (§86(4)). It is clear that items such as
audio or visual recordings, data maintained electronically, and paper records fall within
the definition of "record." An agency is not required to create a new record or provide
information in response to questions to comply with the law; however, the courts have
held that an agency must provide records in the form requested if it has the ability to
do so. For instance, if the agency can transfer data into a requested format, the agency
must do so upon payment of the proper fee.

Accessible records

FOIL is based on a presumption of access, stating that all records are accessible,
except records or portions of records that fall within one of eleven categories of
deniable records (§87(2)).

Deniable records include records or portions thereof that:

(a) are specifically exempted from disclosure by state or federal statute;

(b) would if disclosed result in an unwarranted invasion of personal privacy;

(c) would if disclosed impair present or imminent contract awards or collective
bargaining negotiations;

(d) are trade secrets or are submitted to an agency by a commercial enterprise or
derived from information obtained from a commercial enterprise and which if disclosed
would cause substantial injury to the competitive position of the subject enterprise;

(e) are compiled for law enforcement purposes and which if disclosed would:

i. interfere with law enforcement investigations or judicial proceedings;

ii. deprive a person of a right to a fair trial or impartial adjudication;

iii. identify a confidential source or disclose confidential information relative to a
criminal investigation; or

iv. reveal criminal investigative techniques or procedures, except routine techniques
and procedures;
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(f) could if disclosed endanger the life or safety of any person;
(g) are inter-agency or intra-agency communications, except to the extent that such
materials consist of:
i.  statistical or factual tabulations or data;
il. instructions to staff that affect the public;
iii. final agency policy or determinations; or
iv. external audits, including but not limited to audits performed by the comptroller
and the federal government;
(h) are examination questions or answers that are requested prior to the final
administration of such questions; or
(i) if disclosed, would jeopardize an agency’s capacity to guarantee the security of its
information technology assets, such assets encompassing both electronic information
systems and infrastructures; or
* (j) are photographs, microphotographs, videotape or other recorded images
prepared under authority of section eleven hundred eleven-a of the vehicle and traffic
law.
* NB Repealed December 1, 2014
* (k) are photographs, microphotographs, videotape or other recorded images
prepared under authority of section eleven hundred eleven-b of the vehicle and
traffic law.
* NB Repealed December 1, 2014
* (1) are photographs, microphotographs, videotape or other recorded images
produced by a bus lane photo device prepared under authority of section eleven
hundred eleven-c of the vehicle and traffic law.
* NB Repealed September 20, 2015

The categories of deniable records generally involve potentially harmful effects of
disclosure. They are based in great measure upon the notion that disclosure would in
some instances "impair," "cause substantial injury," "interfere," "deprive," "endanger,"
etc.

One category of deniable records that does not deal directly with the effects of
disclosure is exception (g), which deals with inter-agency and intra-agency materials.
The intent of the exception is twofold. Written communications transmitted from an
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official of one agency to an official of another or between officials within an agency may
be denied insofar as they consist of advice, opinions or recommendations. For example,
an opinion prepared by staff which may be rejected or accepted by the head of an
agency need not be made available. Statistical or factual information, on the other
hand, as well as the policies and determinations upon which an agency relies in carrying
out its duties are available, unless a different exception applies.

There are also special provisions in the law regarding the protection of trade secrets
and critical infrastructure information. Those provisions pertain only to state agencies
and enable a business entity submitting records to state agencies to request that
records be kept separate and apart from all other agency records. When a request is
made for records falling within these special provisions, the submitter of such records is
given notice and an opportunity to justify a claim that the records would if disclosed
result in substantial injury to the competitive position of commercial enterprise. A
member of the public requesting records may challenge such a claim.

Generally, the law applies to existing records. Therefore, an agency need not create
a record in response to a request. Nevertheless, each agency must maintain the
following records:

(a) a record of the final vote of each member in every agency proceeding in which
the member votes;

(b) a record setting forth the name, public office address, title and salary of every
officer or employee of the agency; and

(c) reasonably detailed current list by subject matter of all records in possession of
an agency, whether or not the records are accessible. (§87(3))

Protection of privacy

One of the exceptions to rights of access referenced earlier states that records may
be withheld when disclosure would result in "an unwarranted invasion of personal
privacy" (§87(2)(b)).

Unless otherwise deniable, disclosure shall not be construed to constitute an
unwarranted invasion of personal privacy when identifying details are deleted, when the
person to whom a record pertains consents in writing to disclosure, or when upon

presenting reasonable proof of identity, a person seeks access to records pertaining to
him or herself.
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When a request is made for records that constitute a list of names and home
addresses or its equivalent, the agency is permitted to require that the applicant certify
that such list will not be used for solicitation or fund-raising purposes and will not sell,
give or otherwise make available such lists to any other person for the purpose of
allowing that person to use such list for solicitation or fund-raising purposes

(889(3)(a)).

Since 2010, agencies have been prohibited from intentionally releasing social security
numbers to the public (§96-a).

How to Obtain Records

Subject matter list

As noted earlier, each agency must maintain a "subject matter list" (887(3)(c)). The
list is not a compilation of every record an agency has in its possession, but rather is a
list of the subjects or file categories under which records are kept. It must make
reference to all records in possession of an agency, whether or not the records are
available. You have a right to know the kinds of records agencies maintain.

The subject matter list must be compiled in sufficient detail to permit you to identify
the file category of the records sought, and it must be updated annually. Each state
agency is required to post its subject matter list online. An alternative to and often a
substitute for a subject matter list is a records retention schedule. Schedules regarding
state and local government outside of New York City are prepared by the State
Archives; those applicable in New York City are prepared by the NYC Department of
Records and Information Services

Regulations

Each agency must adopt standards based upon general regulations issued by the
Committee. These procedures describe how you can inspect and copy records. The
Committee’s regulations and a model designed to enable agencies to easily comply are
available on the Committee’s website. See Regulations of the Committee on Open
Government and Model Rules for Agencies.
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Designation of records access officer

Under the Committee’s regulations, each agency must appoint one or more persons
as records access officer. The records access officer has the duty of coordinating an
agency'’s response to public requests for records in a timely fashion. In addition, the
records access officer is responsible for ensuring that agency personnel assist in
identifying records sought, make the records promptly available or deny access in
writing, provide copies of records or permit you to make copies, certifying that a copy is
a true copy and, if the records cannot be found, certify either that the agency does not
have possession of the requested records or that the agency does have the records, but
they cannot be found after diligent search.

The regulations also state that the public shall continue to have access to records
through officials who have been authorized previously to make information available.

Requests for records

An agency may ask you to make your request in writing. See Sample Request for
Records. The law requires you to "reasonably describe" the record in which you are
interested (section 89(3)(a)). Whether a request reasonably describes records often
relates to the nature of an agency’s filing or recordkeeping system. If records are kept
alphabetically, a request for records involving an event occurring on a certain date
might not reasonably describe the records. Locating the records in that situation might
involve a search for the needle in the haystack, and an agency is not required to
engage in that degree of effort. The responsibility of identifying and locating records
sought rests to an extent upon the agency. If possible, you should supply dates, titles,
file designations, or any other information that will help agency staff to locate requested
records, and it may be worthwhile to find out how an agency keeps the records of your
interest (/e., alphabetically, chronologically or by location) so that a proper request can
be made.

The law also provides that agencies must accept requests and transmit records
requested via email when they have the ability to do so. See Sample Request for
Records via Email.

Within five business days of the receipt of a written request for a record reasonably
described, the agency must make the record available, deny access in writing giving the
reasons for denial, or furnish a written acknowledgment of receipt of the request and a
statement of the approximate date when the request will be granted or denied, which
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must be reasonable in consideration of attendant circumstances, such as the volume or
complexity of the request. The approximate date ordinarily cannot exceed 20 business
days from the date of the acknowledgment of the receipt of a request. If it is
determined that more than 20 business days will be needed to grant a request in whole
or in part, the agency’s acknowledgment must explain the reason and provide a specific
date within which it will grant a request in whole or in part. When a response is delayed
beyond five business days, it must be reasonable in relation to the circumstances of the
request.

If the agency fails to abide by any of the requirements concerning the time within
which it must respend to a request, the request is deemed denied, and the person
seeking the records may appeal the denial. For more information, see Explanation of
Time Limits for Responding to Requests.

Fees

Copies of records must be made available on request. Except when a different fee is
prescribed by statute (an act of the State Legislature), an agency may not charge for
inspection, certification or search for records, or charge in excess of 25 cents per
photocopy up to 9 by 14 inches (§87(1)(b)(iii)). Fees for copies of other records may be
charged based upon the actual cost of reproduction. There may be no basis to charge
for copies of records that are transmitted electronically; however, when requesting
electronic data, there are occasions when the agency can charge for employee time
spent preparing the electronic data. For more information see 2008 News/Fees for
Electronic Information

Denial of access and appeal

Unless a denial of a request occurs due to a failure to respond in a timely manner, a
denial of access must be in writing, stating the reason for the denial and advising you of
your right to appeal to the head or governing body of the agency or the person
designated to determine appeals by the head or governing body of the agency. You
may appeal within 30 days of a denial.

Upon receipt of the appeal, the agency head, governing body or appeals officer has
10 business days to fully explain in writing the reasons for further denial of access or to
provide access to the records. Copies of appeals and the determinations thereon must
be sent by the agency to the Committee on Open Government (889(4)(a)). A failure to
determine an appeal within 10 business days of its receipt is considered a denial of the
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appeal.

You may seek judicial review of a final agency denial by means of a proceeding
initiated under Article 78 of the Civil Practice Law and Rules. When a denial is based on
an exception to rights of access, the agency has the burden of proving that the record
sought falls within the exception (§89(4)(b)).

The Freedom of Information Law permits a court, in its discretion, to award
reasonable attorney’s fees to a person denied access to records. To do so, a court
must find that the person denied access "substantially prevailed", and either that the
agency had no reasonable basis for denying access or that it failed to comply with the
time limits for responding to a request or an appeal.

Access to Legislative Records

Section 88 of the Freedom of Information Law applies only to the State Legislature and
provides access to the following records in its possession:

(a) bills, fiscal notes, introducers’ bill memoranda, resolutions and index records;

(b) messages received from the Governor or the other house of the Legislature, as
well as home rule messages;

(c) legislative notification of the proposed adoption of rules by an agency;

(d) transcripts, minutes, journal records of public sessions, including meetings of
committees, subcommittees and public hearings, as well as the records of attendance
and any votes taken;

(e) internal or external audits and statistical or factual tabulations of, or with respect
to, material otherwise available for public inspection and copying pursuant to this
section or any other applicable provision of law;

(f) administrative staff manuals and instructions to staff that affect the public;

(g) final reports and formal opinions submitted to the Legislature;

(h) final reports or recommendations and minority or dissenting reports and opinions
of members of committees, subcommittees, or commissions of the Legislature; and

(i) any other records made available by any other provision of law.

In addition, each house of the Legislature must maintain and make available:

(a) a record of votes of each member in each session, committee and subcommittee
meeting in which the member votes;
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(b) a payroll record setting forth the name, public office address, title and salary of
every officer or employee; and

(c) a current list, reasonably detailed, by subject matter of any record required to be
made available by section 88.

Each house is required to issue regulations pertaining to the procedural aspects of
the faw. Requests should be directed to the public information officers of the respective
houses.

Access to Court Records

Although the courts are not subject to the Freedom of Information Law, section 255 of
the Judiciary Law has long required the clerk of a court to "diligently search the files,
papers, records and dockets in his office" and upon payment of a fee make copies of
such items.

Agencies charged with the responsibility of administering the judicial branch are not
courts and therefore are treated as agencies subject to the Freedom of Information
Law.

Sample Letters
Requesting Records (Sample)

Records Access Officer
Name of Agency
Address of Agency
City, NY, ZIP code

Re: Freedom of Information

Law Reguest
Records Access Officer:
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Records Access Officer:

Under the provisions of the New York Freedom of Information Law, Article 6 of the
Public Officers Law, I hereby request records or portions thereof pertaining to (or
containing the following) (attempt to identify the records in
which you are interested as clearly as possible). If my request appears to be extensive
or fails to reasonably describe the records, please contact me in writing or by phone at

If there are any fees for copying the records requested, please inform me before
filling the request (or: ... please supply the records without informing me if the fees are
not in excess of $_____).

As you know, the Freedom of Information Law requires that an agency respond to a
request within five business days of receipt of a request. Therefore, I would appreciate
a response as soon as possible and look forward to hearing from you shortly. If for any
reason any portion of my request is denied, please inform me of the reasons for the
denial in writing and provide the name and address of the person or body to whom an
appeal should be directed,

Sincerely,

Signature

Name

Address

City, State, ZIP code

Requesting Records via Email (Sample)

(It has been suggested that agencies create an email address dedicated to the receipt
of requests. It is recommended that you review the website of the agency maintaining
the records that you seek in order to locate its email address and its records access
officer.)

(The subject line of your request should be "FOIL Request".)
Dear Records Access Officer:

Please email the following records if possible (include as much detail about the record
as possible, such as relevant dates, names, descriptions, etc.):
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OR

Please advise me of the appropriate time during normal business hours for Inspecting
the following records prior to obtaining copies (include as much detail about the records
as possible, including relevant dates, names, descriptions, etc.):

OR

Please inform me of the cost of providing paper copies of the following records (include
as much detail about the records as possible, including relevant dates, names,
descriptions, etc.).

AND/OR

It all of the requested records cannot be emailed to me, please inform me by email of
the portions that can be emailed and advise me of the cost for reproducing the
remainder of the records requested ($0.25 per page or actual cost of reproduction ).

If the requested records cannot be emailed to me due to the volume of records
igentified in response to my request, please advise me of the actual cost of copying all
records onto a CD or floppy disk.

If my request is too broad or does not reasonably describe the records, please contact
me Vvia email so that I may clarify my request, and when appropriate inform me of the
manner in which records are filed, retrieved or generated,

If it is necessary to modiify my request, and an email response is not preferred, please
contact me at the following telephone number;

If for any reason any portion of my request is denied, please inform me of the reasons
for the denial in writing and provide the name, address and email address of the person
or body to whom an appeal should be directed.

(Name)

(Address, if records are to be mailed).
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Appeal A Written Denial (Sample)

Name of Agency Official

Appeals Officer

Name of Agency

Address of Agency

City, VY, ZIP code

Re: Freedom of Information

Law Appeal
Dear ;
I hereby appeal the denial of access regarding my request, which was made on

(date) and sent to (records access officer, name and address

of agency).

The records that were denied include: (describe the records that
were denied to the extent possible and, if possible, offer reasons for disagreeing with
the denial, i.e., by attaching an opinion of the Committee on Open Government
acquired for its website).

As required by the Freedom of Information Law, the head or governing body of an
agency, or whomever is designated to determine appeals, is required to respond within
10 business aays of the receipt of an appeal. If the records are denied on appeal,
please explain the reasons for the denial fully in writing as required by law.

In addition, please be advised that the Freedom of Information Law directs that all
appeals and the determinations that follow be sent to the Committee on Open
Government, Department of State, One Commerce Plaza, 99 Washington Ave., Albany,
New York 12231.

Sincerely,

Signhature

Name

Address

City, State, ZIP code
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Appeal A Denial due to an Agency’s Failure to Respond in a Timely Manner
(Sample)

FOIL Appeals Officer
Name of Agency
Address of Agency
City, NY, ZIP Code

RE:  Freedom of Information Law Appeal

Dear

I requested (describe the records) by written request made on (date).
More than five business days have passed since the receipt of the request without
having received a response... or... Although the recejpt of the request was
acknowledged and I was informed that a response would be given by
(aate), no response has been given. Consequently, I consider the request to have been
denied, and I am appealing on that basis.

As required by the Freedom of Information Law, the head or governing body of an
agency, or whomever is designated to determine appeals, is required to respond within
10 business days of the receipt of an appeal. If the records are denied on appeal,
please explain the reasons for the denial fully in writing as required by law.

In addition, please be advised that the Freedom of Information Law directs that all
appeals and the determinations that follow be sent to the Committee on Open

Government, Department of State, One Commerce Plaza, 99 Washington Ave., Albany,
New York 12231.

Sincerely,

Signature

Name

Address

City, State, ZIP code
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Open Meetings

The Open Meetings Law, often known as the “Sunshine Law”, went into effect in
1977. Amendments that clarify and reaffirm your right to hear the deliberations of
public bodies became effective in 1979.

In brief, the law gives the public the right to attend meetings of public bodies, listen
to the debates and watch the decision making process in action. It requires public
bodies to provide notice of the times and places of meetings, and keep minutes of all
action taken.

As stated in the legislative declaration in the Open Meetings Law (§100): "It is
essential to the maintenance of a democratic society that the public business be
performed in an open and public manner and that the citizens of this state be fully
aware of and able to observe the performance of public officials and attend and listen
to the deliberations and decisions that go into the making of public policy."

What is a meeting?

"Meeting" is defined to mean "the official convening of a public body for the purpose
of conducting public business" (§102(1)), and has been expansively interpreted by the
courts. Any time a quorum of a public body gathers for the purpose of discussing
public business, the meeting must be convened open to the public, whether or not
there is intent to take action, and regardless of the manner in which the gathering may
be characterized. The definition also authorizes members of public bodies to conduct
meetings by videoconference. A meeting cannot validly be held by telephone or through
the use of email.

Since the law applies to "official" meetings, chance meetings or social gatherings are
not covered by the law.

Also, the law is silent with respect to public participation. Therefore, a public body
may permit the public to speak at open meetings, but is not required to do so.

What is covered by the law?

The law applies to all public bodies. "Public body" is defined to cover entities
consisting of two or more people that conduct public business and perform a
governmental function for the state, for an agency of the state, or for public
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corporations, including cities, counties, towns, villages and school districts (§102(2)).
In addition, committees and subcommittees consisting solely of members of a
governing body are specifically included within the definition. Consequently, city
councils, town boards, village boards of trustees, school boards, commissions,
legislative bodies and sub/committees of those groups all fall within the framework of
the law. Citizens advisory bodies and similar advisory groups that are not created by
law are not required to comply with the Open Meetings Law.

Notice of Meetings

The law requires that notice of the time and place of all meetings be given prior to
every meeting (§104).

If a meeting is scheduled at least a week in advance, notice must be given to the
public and the news media not less than 72 hours prior to the meeting. Notice to the
public must be accomplished by posting in one or more designated public locations and,
when possible, online.

When a meeting is scheduled less than a week in advance, notice must be given to
the public and the news media "to the extent practicable" at a reasonable time prior to
the meeting. Again, notice to the public must be given by means of posting in
designated locations and online.

If videoconferencing is used to conduct a meeting, the public notice for the meeting
must inform the public that videoconferencing will be used, identify the locations for the
meeting, and state that the public has the right to attend the meeting at any of the
locations.

When can a meeting be closed?

The law provides for closed or "executive" sessions under circumstances prescribed
in the law. It is important to emphasize that an executive session is not separate from
an open meeting, but rather is defined as a portion of an open meeting during which
the public may be excluded (§105).

To hold an executive session, the law requires that a public body take several
procedural steps. First, a motion must be made during an open meeting to enter into
executive session; second, the motion must identify "the general area or areas of the
subject or subjects to be considered;" and third, the motion must be carried by a
majority vote of the total membership of a public body.

A public body cannot close its doors to the public to discuss the subject of its choice,
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for the law specifies and limits the subject matter that may appropriately be discussed
in executive session. The eight areas that may be discussed behind closed doors
include:

(a) matters which will imperil the public safety if disclosed;

(b) any matter which may disclose the identity of a law enforcement agency or
informer;

(c) information relating to current or future investigation or prosecution of a criminal
offense which would imperil effective law enforcement if disclosed;

(d) discussions regarding proposed, pending or current litigation;

(e) collective negotiations pursuant to Article 14 of the Civil Service Law (the Taylor
Law);

(f) the medical, financial, credit or employment history of a particular person or
corporation, or matters leading to the appointment, employment, promotion, demotion,
discipline, suspension, dismissal or removal of a particular person or corporation;

(g) the preparation, grading or administration of examinations; and

(h) the proposed acquisition, sale or lease of real property or the proposed
acquisition of securities, or sale or exchange of securities held by such public body, but
only when publicity would substantially affect the value thereof.

These are the only subjects that may be discussed behind closed doors; all other
deliberations must be conducted during open meetings.

It is important to point out that a public body can never vote to appropriate public
monies during a closed session. Therefore, although most public bodies may vote
during a properly convened executive session, any vote to appropriate public monies
must be taken in public.

The law also states that an executive session can be attended by members of the
public body and any other persons authorized by the public body.

Note that item (f) is often referenced as “personnel,” even though that term does not
appear in the grounds for holding executive sessions. Only when the discussion focuses
on “a particular person or corporation” in relation to one or more of the topics listed in
that provision is an executive session permitted.

After the meeting — minutes
If you cannot attend a meeting, you can still find out what actions were taken,
because the Open Meetings Law requires that minutes of both open meetings and
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executive sessions must be compiled and made available (§106).

Minutes of an open meeting must consist of "a record or summary of all motions,
proposals, resolutions and any matter formally voted upon and the vote thereon."
Minutes of executive sessions must consist of "a record or summary of the final
determination" of action that was taken, "and the date and vote thereon.”" Therefore, if,
for example, a public body merely discusses a matter during executive session, but
takes no action, minutes of an executive session need not be compiled; however, if
action is taken, minutes of the action taken must be compiled and made available.

It is also important to point out that the Freedom of Information Law requires that a
voting record must be compiled that identifies how individual members voted in every
instance in which a vote is taken. Consequently, minutes that refer to a four to three
vote must also indicate who voted in favor, and who voted against. The law does not
require the approval of minutes, but directs that minutes of open meetings be prepared
and disclosed within two weeks.

Enforcement of the law

What can be done if a public body holds a secret meeting? What if a public body
makes a decision in private that should have been made in public?

Any "aggrieved" person can bring a lawsuit. Since the law says that meetings are
open to the general public, a person may be aggrieved if improperly excluded from a
meeting or if an executive session was improperly held.

Upon a judicial challenge, a court has the power to declare either that the public
body violated the Open Meetings Law and/or declare the action taken void (8107). If
the court determines that a public body has violated the law, it has the authority to
require the members of the public body to receive training given by staff of the
Committee. A court also has the authority to award reasonable attorney fees to the
successful party. This means that if you go to court and you win, a court may (but need
not) reimburse you for your expenditure of legal fees. If, on the other hand, the court
found that a public body voted in private “in material violation” of the law “or that
substantial deliberations occurred in private” that should have occurred in public, the
court would be required to award costs and attorney’s fees to the successful party. A
mandatory award of attorney’s fees would apply only when secrecy is the issue.

It is noted that an unintentional failure to fully comply with the notice requirements
"shall not alone be grounds for invalidating action taken at a meeting of a public body."
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The site of meetings

As specified earlier, all meetings of a public body are open to the general public. The
law requires that public bodies make reasonable efforts to ensure that meetings are
held in facilities that permit "barrier-free physical access" to physically handicapped
persons, and that meetings are held in rooms that can “adequately accommodate” the
volume of members of the public who wish to attend (§103).

Exemptions from the law

The Open Meetings Law does not apply to:

(1) judicial or quasi-judicial proceedings, except proceedings of zoning boards of
appeals;

(2) deliberations of political committees, conferences and caucuses; or

(3) matters made confidential by federal or state law (§108).

Stated differently, the law does not apply to proceedings before a court or before a
public body that acts in the capacity of a court, to political caucuses, or to discussions
concerning matters that might be made confidential under other provisions of law. For
example, federal law requires that records identifying students be kept confidential. As
such, a discussion of records by a school board identifiable to a particular student would
constitute a matter made confidential by federal law that would be exempt from the
Open Meetings Law.

Public Participation and recording meetings

The Open Meetings Law provides the public with the right to attend meetings of
public bodies, but it is silent concerning the ability of members of the public to speak or
otherwise participate. Although public bodies are not required to permit the public to
speak at their meetings, many have chosen to do so. In those instances, it has been
advised that a public body should do so by adopting reasonable rules that treat
members of the public equally.

Public bodies are required to allow meetings to be photographed, broadcast, webcast
or otherwise recorded as long as the equipment used to do so is not disruptive or
obtrusive. If the public body adopts rules regarding such activities, they must be
reasonable and conspicuously posted, and provided to those in attendance upon
request (§103(d)).
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Main Site hitp://'www.mta.info/

FOIL Site htip://web.mta.info/mta/foil.htm

Transparency Info http://iweb.mta.info/accountability/

Subsidiary Information, Addresses with Certificates of Incorporation
http:/lweb.mta.info/mta/compliance/pdf/2014_annual/2014%20Subsidiary%20Corporation%
20Report.pdf
MTA & MTA ag

ncy By Laws

MTA & MTA agency code of ethics

 MITA /\genunvs Network info hﬁp://’web.m"[a.info/mta/’network.htm

NEW YORK CITY

NYC Main hitp:/fwww.nyc.gov

NYC Agency List http//www1 . nyc.gov/nyc-resources/agencies page
NYC Open Data https://nycopendata.socrata.com/

NYC DOT nttp/iwww.nyc.gov/html/dot/html/home/home. shtml
NYC Community Boards http://www.nyc.gov/htmli/cau/htmi/cb/cb.shiml

portation DOT Records hitp/iwww.nyc.gov/htmi/dot/ntml/about/foil shtmi
Taxi TL C http /v w.nyogovlh‘tml/ﬂc/htm[ passenger/records.shiml
Design & Construction http://www1.nyc.gov/site/ddc/about/foii-requests.page
NYPD hitp://'www . nyc.gov/himi/nypd/htmi/legal_matters/dcim_doc_production_foil shtmi
Police Misconduct CCRB http:/Awww.nyc.gov/htmi/cerb/htmi/contact/contact shimi

Dept Corrections hitp:/fwww nyc. gov/html/doc/btﬂl/comaot/foi. shimi

Board of Corrections (main not foil stie) http://www.nyc.gov/ht W/ooc/htm’/rmes/r‘ des shimi
FONY hittp://www.nyc.gov/htmi/idny/htmi/after_fire/fire_records. shimi
Buildings http:/iwww1.nyc.gov/site/buildings/about/foil-requests.page
Housing http://www.nyc.gov/htmi/nycha/htmi/contact/foil_request shimi
Economic Development Corp hitps://www. nycedc.com/about-nycedc/contact-us
Dept of Records Main htip://www . nyc.gov/himl/records/himi/home/home shtmi
Dept of Recerds FOIl info (see bottom) i i
Chief Medical Examiner http:/fwwew. nyc gowhtml/ocme/hm!/foii/fon
Health DOH/Mental
foil.shim

Health & Hospitals {Main not
FOIL) hitp://schools. r\yc gov/Cifices/GeneralCounsel/l.egal/FILU/default. htm
A bylaws (not
DWW ﬂychea,tha( dhospitals.org/hhc/html/about/About-Publicinfo-Compliance shiml
nment DEP http//iwww.nyc.gov/htmi/dep/htmi/contact_us/foil. shtml
n ACS hitp//iwww1 nyc gov/site/acs/about/contact-acs . page
on http://schools.nyc.gov/Offices/GeneralCounseliLegal/FiLU/default him
¢ hitp//comptroller.nyc.gov/forms-n-rios/freedom-of-information-law-foil-requests/
nning http:/fwww.nyc.gov/html/dep/html/about/foil shim!

or Lps 11a002-0om03.nyc.gov/IRM/Handlers/Himl/WelcomePage. ashx?eventGuid=082b7148-
4 92- b481 78883ad42d64
F nance DOF hitp://veww nyc.gov/htmi/doh/htmi/contact/oge-foil shtml

_shtmi
tealth & Dog Bite Records! hitp:/iwww.nyc.gov/html/doh/html/contact/oge-

1T
mospl ital 1

New York

Main Site hil

ok
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FOIL Site https://www dot.ny. gov/main/foil-form-challenge

NYS DOT - Public Transpaortation Safety Board
Main Site https,//www.dot.ny,gov/dxv: ions/operating/osss/pisb

NYS DOT - Office of Safety and Securily Services https://www dat.ny.gov/divisions/operating/osss

NYS DOT - Pubtic Transpertation Safety Board
Main Site https //www. dot ny.gov/divisions/operating/osss/ptsb

NYS DOT PTSB Accident Reporting with Forms
https://v\/\fv\fv.dot.ny.gov/divisionsloperatmg/os>s/ptsb/bus/accident—feports

NYS DOT PTSB System Safety Program -
Plans https.//wwwdot,ny.gov/divésions/operating/’osss/ptsb/"bus/program-guidelines

Office of the MTA Inspector General
WMain Site http://mtaig.state.ny.us/
FOIL Site hitp://imtaig.state. ny.us/foil_request.ntm

NYS ABO Public Aut

NYS Dept of Budgat |

New York State Department of State -
sO’ service a* 'wotice of claim

Other NYS Foil Sites
Courts records https/Awww.nycourts.gov/foil/
Corractions records hitp://www doccs.ny.gov/DOCCSwebfoilform.aspx
Police hitps:/iwww troopers.ny.gov/Request_Government_Rscords!
Health https//www health.ny.gov/regulations/foil
Education http://www . nysed.gov/foll
MTA hitp://web. mta.info/mta/foil htm

FEDERAL

US Dept of Transportation
Main S ite hitps: //WW\«M anspor*cmon gov/
FO ffe hitps:/iwww transportation.gov/fol
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US Dept of Transportation - Federal Transit Administration (FTA)
Main Site  http://www fta.dot.gov/
FOIA Site http://iwww fta.dot. gov/newsroom/12814 html

US Dept of Transporiation - Federal Railroad Admi
Main Site hitps://\www fra.dot.gov/Page/P0386
FOIA Site hitps://www fra.dot.gov/Page/P0387

Federal Motor Carrier Safety Administratio
Main Site https:/iwww . fmcsa.dot. QOV/
FOIA Site hitps://www.fmcsa dot gov/foia

hitp:/iwww nhtsa.gov/
hitp://www.nhtsa.gov/FOIA

TWU Union Rules that apply to bus operation and operators  hitp://transportworkersunited.org/wp-

content/uploads/2012/0S/rulesbook-TA-OA pdf

Radio system - NYC /transit2 html

istance venie

Naiiona% T ans.L Sa ’tv P{eseafc &

3

[

nter.org/
I rules hitp://iwww.transitsafetycenter.org/?page_id=1257

American Public Transit Association
Main Site hitp://www.apta.com/Pages/default.aspx
NY Transit links http: //ww"v apta.com/resources/links/unitedstates/Pages/NewYork Transitlinks aspx
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ROTH & ROTH, LLP

ATTORNEYS AT LAW
192 Lexington Avenue, Suite 802
New York, NY 10016
Office (212) 425-1020 Fax (212) 532-3801

July 7, 2015 e
Hand Delivered : B
New York City Transit Authority R 1
130 Livingston Street o
Brooklyn, NY 11201 R
Attn: Foil Request Unit -7
Re.: FOIL Request - all Video Gary Merinstein fall into gap
incident :
D/A: July 1, 2015 at 8:30 am
L/A: Downtown 1 Train at the West 79™ Street Station, New
New York, NY

File No.: 6096

Dear Sir/Madam:

Roth & Roth, LLP requests under the Freedom of Information Law that the New York City
Transit Authority provide information in the form of the video recordings of the above incident,
and track area in which Gary Merinstein was injured at approximately 8:30 am on July I, 2015
when his leg became trapped in the gap between the subway car and platform in the 79" Street
Station, on the upper west side of Manhattan, at the downtown 1 train. This incident was
responded to by Transit personnel and Police and EMTs. We are requesting production or that
you make available to us all video of the track area for one hour before and one hour after the
aforementioned accident along with all footage showing all parts of the incident for all of the
numerous cameras in that station whether they are hidden cameras, surveillance cameras, cctv or
other video recording devices in that station.

If the recordings are downloaded and require software to view please inform us of the
name of the software which can view the different recordings produced.

Additionally provide the name of any outside vendors that maintain and service the
cameras at that station as well as the contract for that service.

Your prompt attention to this matter will be greatly appreciated.

Very truly yours,

Paralegal
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430 tivingston Strest Carmen Bianco
Brookiyn, NY 11201 President

New York City Transit

July 18, 2015

Roth & Roth, LLP.

192 Lexington Ave — Suite 802

New York, NY 10018

e o _Re Foil Reguest #19542 (Mideo Surveillance . . . .

Dear Sir/fMadam:

Please be advised that New York City Transit is in receipt of your video request
regarding the above mentioned. Please note that you must serve a subpoena for the
release of any audio/video requested from the New York City Transit Authority.

We are returning a copy of the correspondence and advising you to kind&y
forward a Subpoena to receive the requested preserved video.

If you have any additional questions, please contact me at (718) 694-3952

Yours Truly,

William Robinson
Admin Assistant, Subpoena Unit

130 Livingston Street — Room 1221-1
Brookiyn, NY 11201

MTA New York Gity Transit is an agency of the Metropolitan Transportation Authority, State of New Yoric

Dana 21 ~f 240
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130 Livingston Street 12th Floor
Brookiyn, NY 11201

"1} New York City Transit

July 10, 2015 \o Oc\'\o

Aracelis Velazquez
Roth & Roth, LLP.
192 Lexington Ave./ Ste. 802

NEW YORK, NY 10016

Re: Freedom of Information Law
Request No. 19542

Dear Ms. Velazquez :

This is to acknowledge receipt of your Freedom of Information Law request, wherein you
request all documents, and video preservation regarding the fall and injury of Gary
Merinstein when he fell into the gap of the downtown No. 1 frain at the West 70th St
Station. on July 1, 2015 ‘

Your request has been forwarded to the appropriate departmenf(s) for research.

Please be advised that the NYCT FOIL Unit receives a high volume of requests ranging
from a simple request for one document that can be readily located to complex requests
for multiple documents, such as records relating to a construction project. Typically, the
FOIL Unit requests documents from other departments, which then must iocate the
documents and forward them for review by the FOIL Unit to determine if they are
disclosable under the law. As a result, the time and effort required to complete a response
can vary significantly. NYCT endeavors to complete each request in a time period that is
reasonable under the circumstances. A few examples of the types of requests and
estimated times for responses are:

A.) Requests for accident reports, Payment and/or Performance Bonds for a particuiar'
contract, Board Minutes or other records that can be identified and located by going to
one source - one to three months.

B.) Requests requiring research to determine the type of records that may be responsive -
six to eight months.

C.) Multiple or voluminous requests seeking to obtain records pertaining to confracts - six

MTA New York Gity Transit is an agency of the Metropolitan Transportation Authority, State of New York
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months to one year.

We believe that your request falls into the category that usually takes 2 Months to
complete. We would expect that our response shouid be completed by 08/10/2015.

We will notify you if we cannot provide you with responsive recerds within the
aforementioned time.

If you are able to narrow or further specify the records you seek, it may permit the FOIL
Unit to complete the process in a shorter time period. Please use the above number when
corresponding to advise us of this more narrow request.

The fee for this serivce is $.25 per page of material provided. NYCT will advise you of
the cost as soon as responsive documents are made available to us. Upon receipt of a
check or money order to cover the costs of the documents, we will forward those

. records that are disclosable.

Should it become necessary to inquire further regarding this request, please refer to the
above Freedom of Information request number in your correspondence.

Sincerely,
P
s /i e
Ll =22 . /
Prudence J4cobs
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ROTH & ROTH, LLP

ATTORNEYS AT LAW
192 Lexington Avenue, Suite 802
New York, NY 10016
Office (212) 425-1020 Fax (212) 532-3801

August 13, 2015

Via Certified Mail

RRR#: 7010 1870 00060 1451 0353
Chairman and CEO of MTA Headquarters
347 Madison Avenue

New York, NY 10017

Re.: Gary Merinstein
D/A: July 1, 2015

File No.: 6096

Foil No.: 19542

Dear Sir/Madam:

This letter is an appeal of your constructive denial of our Freedom of information Law
Request dated July 7, 2015, a copy is enclosed. The law permits 20 days to provide the records
in response to our FOIL request. You wrote us on July 10, 2015, and claimed that to respond to
our request would typically take 2 months and would be completed by September 10, 2015. Your
letter is a form letter and you have arbitrarily assigned 2 months as your allotted window to
provide the requested records. Nor does your letter deny with specificity the categories of
documents for which you are refusing to provide. This is in violation of Public Officer’s Law.
Your refusal to provide records for an arbitrary period of time of 2 months which exceed the 20
days permissible under FOIL constitutes to a denial. Please provide all the
documents/information that was requested on our Foil request.

Your prompt attention to this matter will be appreciated,

Very truly yours,,

C= - J::Z:\f-”
=Ry

Aracelis Velazquez
Paralegal

Enclosure
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ROTH & ROTH, LLP
ATTORNEYS AT LAW
192 Lexington Avenue, Suite 802
New York, NY 10016
Office (212) 425-1020 Fax (212) 532-3801

- July 7,2015

Hand Delivered A
New York City Transit Authority
130 Livingston Street

Brooklyn, NY 11201 N
Atin: Poil Request Unit i

Re.: FOIL Request - all Video Gary Merinstein fall into gap
ineident

D/A: July 1, 2015 at 8:30 am

L/A: Downtown 1 Train at the West 797 Street Station, New

... NewYork, NY
File No.: 6096

Dear Sw/Madam:

Roth & Roth, LLP requests under the Freedom of Information Law that the New York City
Transit Authori’ty provide information in the form of the video recordings of the above incident,
and track area in which Gary Merinstein was injured at approximately 8:30 am on I uly 1, 2015
when his leg became frapped in the gap between the subway car and platform in the 79" Street
Station, on the upper west side of Manhattan, at the downtown 1 train. This incident was
responded to by Transit personnel and Police and EMTs, We ave requesting production or that
you make available to us all video of the track arvea for one hour before and one hour after the
aforementioned accident along with all footage showing all parts of the incident for all of the
numerous cameras in that station whether they are hidden cameras, surveillance cameras, ccty or

other video recording devices in that slation.

If the recordings are downloaded and require software to view please inform us of the
name of the software which can view the different recordings produced.

Additionally provide the name of any outside vendors that maintain and service the
cameras at that station as well as the coniract for that service.

Your prompt attention to this matter will be greatly appreciated.

Very fruly yours,
S,

Aracelis Velazquez
Paralegal
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July 18, 2015

Roth & Roth, LLP.
192 Lexington Ave — Suite 802
New York, NY 10016

Re: Foil Request #19542 (Video Surveillance)
Dear Sir/Madam:

Please be advised that New York City Transit is in receipt of your video request
regarding the above mentioned. Please note that you must serve a subpoena for the
release of any audio/video requested from the New York City Transit Authority.

We are returning a copy of the correspondence and advising you to kindly

forward a Subpoena to receive the requested preserved video.

If you have any additional questions, please contact me at (718) 694-3952

Yours Truly, /

&_,M&f\,/@é\/

William Robinson
Admin Assistant, Subpoena Unit
130 Livingston Street — Room 1221-]
Brooklyn, NY 11201

MITA Neaw York City Transit ls an agency of the Metropolitan Transportation Authority, State of New York
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2 Broadway
New York, NY 10004

New York City Transit

{718) 694-4875

August 25, 2014

Roth & Roth, LLP.

192 Lexington Avenue / Suite 802

New York, N.Y. 10016

Attn:  Aracelis Velazquez
Paralegal

Re: FOIL Request No. 19542- Gary Merinstein

Dear Ms. Velazquez:

This letter responds to your Freedom of Information Request for various documents regarding the
above matter.

Please find enclosed a partial response of the above incident report. Due to the fact that the
documents do not exceed four pages, the Transit Authority has waived the copying cost which is
$0.25 a page.

Sincerely,

e
T " et TS
o

Prudence Jacobs
Deputy FOIL Officer

Encl.

MTA New York City Transit s an agency of the Metropolitan Transportation Authority, State of New York
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| STARS Incident A-033 for 2015-07-01 . Page 1 of 4

- @ New York City Transit
Department of Subways Train Incident Report

Incident Date: Wednesday, July 01, 2015

gub-Division: A-033

Direction and Line: SB 1 )

Time of Incident: 0804 (09:04 AM)

Interval: 0829 242/SFT ‘

Location: ' In 79 St (IRT Broadway) .

Reported By: ‘ Robert Falcone . ) ‘ : . ’
Train Operator: m’ Regina DeJesus : ‘ DR /%F’F
Train Conductor: = m~ Robert Falcone - oo
Charged Department: POL . ‘ ' ‘

Train Consist: ‘ ‘9470 2469 2468 2467 2466 2431 2432 2433 2434 2435

Cars Inveolved: 2469

Initial Delay: 004 Maximum Delay: -N/A Duration Delay: 0019

Terminal Cancel: 003 Enroute Cancel: 002 Late .Train: 024

Trouble Cause:

e 4017 - *INJURED CUSTOMER (S)

Comments:

MEDICAL ASSISTANCE RESPONDED TO A CUSTOMER WHOSE RIGHT LEG SLIPPED BETWEEN
THE CAR BODY AND EDGE OF THE PLATFORM WHILE THE TRAIN WAS STOPPED IN THE-
STATION WITH THE DOORS OPENNED. : : i :

SERVICE RESUMED AT 09214 HOURS.

0904 hours, Conductor R. Falcone §, operating the 0829 1 242/SFY
reported his train is in the 79th Street station and requested medical
assistance to aid a customer whose leg slipped between the car body and edge
of the station platform while hisg' train was stoppéd in the station with the
doors open. This happened while the customer was attempting to board the
second south car. The customer-is now seated on a platform bench seat and
has complained of pain to his right leg muscle.

_Train Operator R. DeJesuf/* "g’operating the 0829 1 242/SFY reported

the operating car is #2470°
Rail Control Center iﬁstructed Conductor Falcone and Train Operator Dedesus
to discharged their customers and Conductor Falcone will remain with the

customer.

Conductor Falcone and Train Operator DeJesus acknowledged.
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STARS Incident A-033 for 2015-07-01 _ Page 2 of 4

ATS-A Rail Control Center adjusted the 1 line service as necessary.

0906 hours, Rail Control Center notified the Divisions of Car Equipment,
Maintenance of Way, Station, Police and the Communications' Desk Control
personnel via 6-wire.

0911 hours, Train Service Supervisorr pPimental, m on duty at the Times
Square station was potified of this incident and directed to respond to the
injured customer. :

Train Service Supervisor Pimental acknowledged.

Train Operator DeJesus reported all customers have detrained, the train
doors are closed and he is ready to proceed.

"0913 hours, Train Service Superv1sor T. Wllllams, ‘Mrep.ortéd he4, B3 A ~
entering the 79th Street station, northbound,’ and he will respond to ts- i ?;E?fi
injured customer and update Rail .Control Center. -

Rail Control Center acknowledged and released Train Service Supervisor
pimental to his former duties. ~

Conductor Falcone reported he is on the platférm with the customer, a bald
Caucasian male wearing glasses, a white shirt and black pants., -

Rall Control Center informed Conductor Falcone that Train Service Supervisor
T. Williams, entering the 79th Street station northbound, would respond.to
the injured customer and instructed Conductor Falcone to return to his
operating position and notlfy Rail Control Center.

Conductor Falcone and Train Operator DeJesus acknowledged.
0914 hours, Conductor Falcone reported he is in his operating position.

Rail Control Center instriicted Conductor Falcone and Train Operator beJesus
. to proceed on signals and return to customer service at the 72nd street
station.

0914 hodrs, Service resumed.

0915 hours, Traln Service Superv1sor T. Williams reported he is with the
injured customer. . . :

0916 hours, Train Service Supervisor T. Williams reported the. emergency
medical services respondents are on the scene. ’

0917 hours, Rail Control Center notified the Divisions of Car Equipmeht,
Maintenance of Way, Station, Police and the Communications' Desk Control
personnel via 6-wire, ' ‘

0922 hours, Train Service Supervisor T. Williams reported that the customer
stated” he was attempting to board the second south car when his right leg
»sllpped between the train and the edge of the platform. The train did not
move before the customer freed his leg, and the customer has a bruise on hlS
right calf,

0933 hours, Train Service Supervisor T. Williams reported FDNY respondents
are on the scene. The emergency medical services techmicians dre moving the )
customer, via train, to the 72nd Street station in order to use the elevator o
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STARS Incident A-033 for 2015-07-01 Page 3 of 4

to transport the customer to the street level.

Rail Control Center acknowledged.

1017 hours, Train Service Supervisor T. Williams reported‘that he estimated
that there is about a four inch gap between the platforn and train where the

customer injury occurred.

Police Offlcerw responded. Emergency Medlcal Serv:Lces Technlclan #7438
reported the customer ‘will be transported tof S

Customer: Gary M. ‘Merinstein
310 West 80th Street, 1C

NY, NY 10024

Date Of Birth: 01/16/1955

1100 hours, Train Dispatcher Fergusomm on duty at the 242nd Street -
terminal was notified of this incident and instructed to send to this @MF}
to the 240th Street Yard, after scheduled service, for the necessary car )
equipment follow up inspections.

1101 hours, Yard Dispatcher Cherry, M5 on quty at the 240th Street
Yard was notified of this incident and this train will be sent to the 240th

Street Yard, after scheduled service, -for the necessary car equipment follow
up inspections.

1358 .hours, Superintendent Cepeda has been notified.

Appreopriate service- delay announcements weré made .,

All concemed were notifi ed that the following CANCELATIONS REROUTES OR EXTRA service (listed) were caused by
the above incident.

CODE LINE "INTERVAL CANCELS " CAUSE _RPTH ADJ TERM ENRT
‘POL SB1 0829 242/SFT {DISCHARGEDI: 79S/SFT .  *INJURED CUSTOMER(S) 033 0 0 i
POL SB1 EXTRA o . 729/SFT* *INUREDCUSTOMER®) ~ -033 1 0 0
POL NB1 0927 SFT/242 - . SFT/242  *MIUREDCUSTOMERS) 033 0 . I 0
PQL NB1 093] SFT/242 {BATTERY RUN] ‘ 96S/242 - *INJURED CUSTQMER(S)' _033' 0 0 "
POL -NB1 EXTRA 137/242 *[NJURED CUSTOMER(S) 033 1 0 0
POL NB1 0935 SFT/242 _ SFT/242  *INJURED CUSTOMER(S) 033, 0 1 0
POL NB1 0943 SFT/242 ' SFTR242  *MNJURED CUSTOMER(S) 33 0 | 0
POL ‘NB1 EXTRA SET/242  *INJURED CUSTOMER(S) 033 3 0 0
Total T , . 5 3 2

' Total of 10 Service Changes.

All concerned were notified that the following LATE TRAINS (ﬁétcd) were caused by the above incident.

LINE CHARGED TERMINAL - - LATE TRAINS
NB 1 Van Cortlandt Park-242 StC . ) 4
SB. 1 South Ferry Terminal o : 7
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 STARS Incident A-033 for 2015-07-01

Page 4 of 4

LATE TRAINS

LINE CHARGED TERMINAL

*NB 2 Wakefield-241 St 1
SB 2 rlatbush Av Brooklyn College 5
SB 3 New Lots Av (IRT Livonia Av) 7
Total 24

Desk Superintendent - Joseph Flucus
Dispatcher - Geneva Pation
Typist - Nivea Luke

This report is generated on 08/20/2015 01:41 PM

e 43 of 34
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130 Livingston Street Carmen Bianco
Brooklyn, NY 11201 President

1) NewYorkCityTransit b OG b

(718) 694-4875

August 21, 2015

Roth & Roth, LLP.

192 Lexington Avenue / Suite 802
New York, N.Y. 10016

Attn:  Aracelis Velazquez, Paralegal

Re: Freedom of Information Law {“FOIL”) 19542
Dear Ms. Velazquez:

This is a partial response to your FOIL request for various records arising from an incident involving your
client, Gary Merinstein, on July 1, 2015.

Please be advised that by letter dated July 18, 2015, the New York City Transit Authority advised you
that it had located and preserved video footage relating to the above incident. We consider videos
to be safety sensitive records, which, if disclosed, could cause risk to public safefy; however, as stated in
- the letter from Mr. Robinson , if you provide a so-ordered subpoena — we will forward a copy of the
video to your office.

We also received a copy of your constructive denial letter. Since you received a response from our office
regarding the existence of the video , your claim of constructive denial is without merit. Please contact
the MTA to withdraw your claim of constructive denial.

Further , please note that the Transit Authority receives numerous requests on a daily basis. We
review each FOIL request and decide, based on the nature and complexity of the request and many
years of experience, how long we befieve it will take to respond to each request in a time period that is
reasonable under the circumstances, which is permitted by the Public Officer’s Law,

1600519
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In this case, the accident only occurred in July of this year and the records are not readily available.

The FOIL unit is in the process of requesting the various items sought in your reguest, but we know
that many of these records will take significant effort to collect and to review. When we have “public”
records that respond to your request, we will make a “rolling production” providing them as they
become available.

R / &&&&&&

i e

e
Prudencedacohs
Deputy FOIL Officer

1600519
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2 Broaoway
MNew York, NY 10004
212 878-7000 Tet

Metropolitan Transportation Authority NAWE
State of New York

September 2, 2015

Roth & Roth, LLP
192 Lexington Avenue, Suite 802
New York, New York 10016

Attn:  Aracelis Velazquez, Paralegal

Re: Freedom of Information (“FOIL”) Appeal
NYCT FOIL Request #19542

Dear Ms. Velazquez:

Fam writing in response to your August 13, 2015 leiter to Chairman & CEO, Thomas
Prendergast, pertaining to your FOIL request submitted to New York City Transit (“NYCT”).

(NYCT aés advised me that it receives numerous requests on a daily basis. Each request is

carefiilly reviewed by a FOIL Officer who then makes a determination as fo the time frame it will .

- take to respond to the request. The acknowledgment letter you received sets forth an estimate of
the time it will take to gather and review documents which are sought by your request, and is
based on the parameters of your request.

I understand that NYCT has provided you with a partial response. Your appeal is therefore
premature at this time. NYCT will provide documents responsive to your request on a rolling
basis as they become available.

This completes the MTA’s response to your FOIL appeal.

Very truly yours,

M%Mm

Roberta Bender
Deputy General Counsel

ce: Committee on Open Government

Tha agencies of the MTA

MTA New York
WMTA Long Isfand

ty Transit MTA Metro-Narth Rallroad MTA Capital Construction
Rall Road MTA Bridges and Tunnels MTA Bus Company
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ROTH & ROTH, LLP

ATTORNEYS AT LAW
192 Lexington Avenue, Suite 802
New York, NY 10016
Office (212) 425-1020 Fax (212) 532-3801

October 6, 2015

Via Cerftified Mail
RRR#:7010 1870 0000 1451 0445
Chairman and CEO of MTA Headquarters
2 Broadway
New York, NY 10004
Attn: Thomas Prendergast

Re.: Gary Merinstein

D/A: July 1, 2015
File No.: 6096
Foil No.: 19542 (Video Surveillance)

Dear Mr. Robinson;

This letter is our appeal of your improper denial in violation of FOIL dated July 18, 2015.
We appreciate your creative attempt to get attorneys to stop requesting videos. Your claim that
we must serve a subpoena for videos is a direct violation of FOIL.

We are requesting that you provide us with the video immediately and additionally
request that you stop sending denials in response to FOIL requests for videos of areas that are
clearly in public places. You are intentionally interfering with Public Access to records, which is
a viclation of Public Officer’s Law Section 89.8. There are numerous Opinions by the
Committee for Open Government which contain the following quote:

That statute indicates that unlawful prevention of public access to records is
a violation. The term "violation" is defined in §10.00(3) of the Penal Law to
mean "an offense, other than a 'traffic infraction', for which a sentence to a
term in excess of fifteen days cannot be imposed.” Additionally, §80.05(4)
of the Penal Law states that: "A sentence to pay a fine for a violation shall
be a sentence to pay an amount, fixed by the court, not exceeding two
hundred fifty dollars.” Based on the foregoing, it appears that a person
found guilty of a violation may serve up to fifteen days in jail and/or be
fined up to $250,

By continuing to author letters claiming a subpoena is required and that one must be a
litigant to obtain videos is in direct violation of the Public Officer’s Law. The videos are either
accessible or they are not under one of the enumerated sections of 87. I am aware of other cases
where you make the same claim, yet as soon as an Article 78 is filed you turn over the videos.
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If you do not provide us with the video and agree to stop sending letters claiming a
requirement of a subpoena we will take the appropriate legal action to obtain both results.

Very truly yours,

David Rth
Enclosure
ce:
Robert Freeman

Commission for Open Government
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' 130 Livingston Strest Carmen Bianco
Brooklyn, NY 11261 President

New York City Transit

July 18, 2015

Roth & Roth, LLP.
192 Lexington Ave — Suite 802
New York, NY 10016

e e Rer Foll Request #19542 (Video Surveillance) e

Dear SirfMadam:

Please be advised that New York City Transit is in receipt of your video request
regarding the above mentioned. Please note that you must serve a subpoena for the
release of any audio/video requested from the New York City Transit Authority.

We are returning a copy of the correspondence and advising you to kindty
forward a Subpoena to receive the requested preserved video.

If you have any additional questions, please contact me at (718) 694-3952

Yours Truly, O

William Robmson
Admin Assistant, Subpoena Unit
130 Livingston Street - Room 1221-1
Brooklyn, NY 11201

MTA New York Gity Transit is an agency of the Metropolitan Transportation Authority, State of New York
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At an IAS Part _ of the Supreme
Court of the State of New York,
County of New York, at the
Courthouse located at 60 Center
Street, New York, New York on this
__dayof , 2016

PRESENT:

Justice

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
~~~~~~~~ X
ROTH & ROTH, LLP,
Index #:
Petitioners,
ORDER TO SHOW CAUSE
-against-

THOMAS PRENDERGAST, NEW YORK CITY TRANSIT
AUTHORITY and METROPOLITAN TRANSPORTATION
AUTHORITY,

Respondents.
- X
UPON the annexed Petition of David A. Roth, an attorney duly admitted to practice law

in the State of New York, on Roth & Roth, LLP ("Petitioners"), verified on the 12™ day of

January 2016, and upon all the papers and proceedings in this matter,

LET, THOMAS PRENDERGAST, NEW YORK CITY TRANSIT AUTHORITY and
METROPOLITAN TRANSPORTATION AUTHORITY (“Respondents™) show cause at a Term
of this Court to be held at the New York Supreme Courthouse thereof located at 60 Center Strect,
New York, New York onthe  day of , 2016, at 9:30 o’clock in the forenoon of that
day, or as soon thereafter as Counsel can be heard,

WHY an Order should not be entered herein:
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1. Ordering Respondents to provide Petitioners with records responsive to
requests in Petitioners' FOIL requests as follows;

A complete and final copy of the 2012 study of the New York City subway system
done in 2012 including a copy of any and all reports, investigative reports regarding

the individual components, data, underlying data, notes, video tapes and all
photographs taken whether or not used on the final report.;

2. Declaring that the Respondents decision to deny access to the requested
records was arbitrary, capricious, an abuse of discretion and erroneous as a

matter of law, and should be annulled,

3. Awarding attorneys' fees in favor of Petitioners and against Respondents in an
amount to be determined at the conclusion of this proceeding; and

4. Granting Petitioners such other and further relief as this Court may deem just
and proper.

Sufficient reason appearing therefore, let personal service of a copy of this order, together
with the papers upon which it was granted, upon THOMAS PRENDERGAST at C/OMTA at 2
Broadway, New York, NY, NEW YORK CITY TRANSIT AUTHORITY at 130 Livingston Street

Brooklyn, New York and METROPOLITAN TRANSPORTATION AUTHORITY at 2 Broadway,

New York, NY on or before the  day of 2016, be deemed good and sufficient
service.
Dated: , 2016

Enter,

J.8.C.
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SUPREME COURT OF THE STATE OF NEW YORK

- COUNTY OF NEW YORK
X
ROTH & ROTH, LLP,
Index #:
Petitioners,
VERIFIED PETITION

-against-

THOMAS PRENDERGAST, NEW YORK CITY TRANSIT
AUTHORITY and METROPOLITAN TRANSPORTATION
AUTHORITY,

Respondents.
: X

PRELIMINARY STATEMENT

1. This proceeding is brought under Article 78 of the New York Civil Practice Law
and Rules ("CPL\R") and seeks to vindicate the right of the public and of the Petitioners in both
obtaining information that should be freely accessible to the public and to require the Respondents to
comply with Public Officers Law § 87.

2. The Petitioners served a Freedom of Information Law (hereinafter FOIL) request for “A
complete and final copy of the 2612 study of the New York City Subway System done in 2012
inclnding a copy of any and all reports, investigative reports regarding the individual components, data,
underlying data, notes, video tapes and all photographs taken whether or not used on the final report
(hereinafter “Survey” and Underlying Data”} on the Respondents, NEW YORK CITY TRANSIT
AUTHORITY (hereinafter NYCTA) and the METROPOLITAN TRANSPORTATION AUTHORITY
{(hereinafter MTA). The Respondents subsequently failed to comply with this FOIL request and the
within Petition request the Court to Order the compliance with said FOIL request, for legal fees and
such other relief as the court deems just and proper.

3. The Resgondents herein are extremely sophisticated in the requirements of the Freedom

of Information law. They have employees that are assigned to specifically handle FOIL requests. They
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have litigated FOIL issues many times over the years and regularly cite to different sections of Public
Officers law when denying access to information based on various exemptions contained therein,
Respondents are very aware of the applicable time limits in which responses are required under the

Freedom of nformation Law.

4. On or about 2012 surveys were conducted of all NYC subway stations for the condition

of the subway stations. See Exhibit “A”.
5. On or about 2012 the NYCTA and MTA were in possession of the underlying data that

formed the basis of the survey reflected in Exhibit “A” as well as the 2012 NYC final survey for

subway station conditions.
6. The Respondents have completely failed to comply in whole or in part with this very
simple FOIL request. The Petitioners herein have been forced to bring this Article 78 and will be

seeking attorney’s fees in conjunction with said petition.
EXHIBITS

7. The following are the exhibits attached to this Petition:

New York State Comptroller Report 8-2015 Metropolitan Transportation
Authority Subway Station Conditions

October 3, 2014 FOIL request for the 2012 Study of the NYC Subway System
December 31, 2014 FOIL appeal sent to THOMAS PRENDERGAST on behalf
of all respondents along with the certified mail receipt and green card

January 12, 2015 letter from MTA stating that the NYCTA has no record of
receiving underlying FOIL request dated October 3, 2014

January 13, 2015 acknowledgement letter from the NYCTA

FOIL response dated July 20, 2015 denying request

August 18, 2015 appeal to the July 20, 2015 demial

August 26, 2015 acknowledgement to our appeal

September 9, 2015 denial to our appeal along with envelope postmarked
September 12, 2015.

1 MTA Twenty-Year Capital Needs Assessment 2015-2034/ Table of Contents
K. NYCTA 2Q 2014 Elevator and Escalator Report in Sept 2014

L. 146 Manhattan Stations Ranked by % of Structural Components in SGR

M. Raw Structural and Architectural Data frora NYCTA

FmomE O o0p P

RELIEF SOUGHT

8. Petitioners bring this proceeding pursuant to Article 78 of the CPLR requesting that the
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Court direct the NYCTA and the MTA to provide Petitioners with information responsive to their FOIL

request dated October 3, 2014 for:

A complete and final copy of the 2012 study of the New York City subway system done in 2012
inchiding a copy of any and all reports, investigative reports regarding the individual
components, data, underlying data, notes, video tapes and all photographs taken whether or not
used on the final repoxt.

9. Pursuant to Article 78 attorney’s fees and costs incidental to this Petition are being
requested.
PARTIES

10.  Petitioners are attorneys who as members of the public have requested public
mformation.

11.  Respondent THOMAS PRENDERGAST is a public officer who is named in his official
capacity as New York State Comptroller.

12. NYCTA and MTA are authorities subject to the requitements of the Freedom of
Information Law, New York Public Officers Law § 84 et seq.

JURISDICTION

13. This Court has jurisdiction under Section 7801 et seq. of the CPLR fo review

adninistrative decisions made by the NYCTA and MTA under C.P.L.R. § 7803{1), a mandamus

proceeding properly lies when a public administrative agency has failed to perform a duty which is in its

sole discretion.
14. The NYCTA and the MTA have sole control over their own records and are in
possession of the information to which Petitioner seeks access.
15.  This action has been brought within four months of exhausting Petitioner’s
administrative remedies.
VENUE

16.  Venue lies in New York County pursuant to CPLR §§ 506(b) and 7804(b) because this
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proceeding is brought within the judicial district where the Respondents made the determinations
* complained of and where the principal office 0f 2 Broadway, New York, NY.

PROCEDURAL HISTORY

17.  The Petitioners herein made a FOIL request dated October 3, 2014 requesting the 2012
Study of the New York City Subway system done m 2012. See Exhibit “B”.

18.  The Petitioners did not réceive an acknowledgement to our request.

19.  As there was no response at all by the Respondents, this constituted a constructive demial.
An Appeal was filed on December 31, 2014. See Exhibit “C”.

20.  OnJanuary 12, 2015, Petitioners received a letter from MTA stating that the NYCTA bas
no record of receiving the underlying FOIL request dated October 3, 2014 and the MTA will now send
the request to the NYCTA Foil officer. See Exhibit “D>.

21.  OnJanuary 13, 2015, Petitioners received an acknowledgment letter iom NYCTA
informing Petitioner that the response would take approximately 3 month. See Exhibit “E”.

22, OnJuly 20, 2015, Petitioners finally recerved a denial stating “the release of the entire
report could create a risk to public safety”. See Exhibit “F”.

23.  On August 18, 2015, Petitioners sent an appeal of the denial dated July 20, 2015 to the
MTA chairman Thomas Prendergast. See “Exhibit “G”.

24.  On August 26, 2015, Petitioners received an acknowledgement to our appeal from the
MTA. See Exhibit “H”.

25.  On September 15, 2015, Petitioners received a denial of our FOIL appeal response dated
September 9, 2015 and postmarked September 12, 2015 stating “if disclosed could endanger the life and
safety of any person” the letter and envelope are aftached. See Exhibit “1”.

76.  The Petitioners have exhausted their administrative remedies and bring the within Article

78.
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STATEMENT OF FACTS

27.  The facts in this section or all based upon information and belief based upon the
aforementioned Comptroller’é report attached hereto as Exhibit “A”. |

28.  The New York City subway system includes 468 passenger stations, which are used by
5.5 million riders each weekday. The system is operated by New York City Transit Authority
(NYCTA), the largest §ubsidiary of the Metropolitan Transportation Authority and was the subject ofa
survey that was completed in 2012.

29.  NYCTA reports that it is making progress addressing structural defects, but as noted in
this report, much more remains to be done. NYCTA estimates that it will need to invest more than $5
- billion over the next 20 years for subway station repairs.

30.  Every five years, NYCTA examines the structural and architectural condition of all of the
City's subway stations. The survey, which takes more than a year to complete, rates components on a
scale of 1.0 to 5.0. Those rated less than 3.0 are considered by NYCTA to be free of defects and i a
"state of good repair.” Components rated 3.0 or higher are worn or damaged.

31.  The 2012 survey represents NYCTA's latest data on subway station conditions. Using
NYCTA's standards, the survey found that only 51 subway stations (11 percent) were free of both
structural and architectural defects, and only 67 more had most (at least 90 percent) of their components
in good repair.

32.  The survey found 4,172 structural defects system wide (27 percent) and 411 stations (83
percent) with at least one structural defect. Only 57 stations (12 percent) were free of siructural defects,
but another 70 stations had most of their components in good repair. The survey also found that 94
stations had at least half of their components in disrepair, with an average of 16 defective components

per station.
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33.  Among the four boroughs served by NYCTA, the stations in Brooklyn and Queens had
the largest share of structural components with defects (one-third). Only 1 of the 81 stations in Queens
was free of defects, although 13 others had most of their components in good repair. In Brooklyn, 28
percent of the stations had at least 90 percent of ’?heir components in good repair.

34.  The survey shows that platformédges, which are important to rider safety because they
close the gap between the platform and the train, had the largest percentage of defects (43 percent) of
any structural component. While 33 percent of platform edges showed a moderate level of deterioration,
10 percent exhibited serious defects.

35.  One-third of other platform components (such as ceilings, floors and columns) were
structurally deficient, while similar components at the mezzanine level (ie., the area between the
platform and the street level) were in better condition.

36.  The State Comptroller’s office provided the Petitioners with hundreds ofTecords i
response to the same FOIL request including the results and analysis of the investigation and survey
conducted, but none of the actual data photos or notes etc. as it was not in possession of those records.

37.  The above information is in no way related 1o security or safety and any such issues
* would be ancillary to the type of information requested herein as it was gathered for the purpose of
assessing the needs and costs of repairing the NYC subway station system not for security or safety.

38 On or about 2012 there existed a 2012 Subway System Survey.

39.  Petitioner served a FOIL request on October 3, 2014 for:

a complete and final copy of the 2012 study of the New York City subway system
done in 2012 including a copy of any and all reports, investigative reports
regarding the individual components, data, underlying data, notes, video tapes and
all photographs taken whether or not used on the final report.

40.  Finally, after a long delay, on July 12, 2015 we received 2 denial from NYCTA denying

our request because the report in ifs entirety would create a risk to the public.

41,  We were informed the underlying documentation is being held by the NYCTA and MTA.
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42.  Based on the statements contained in the Comptrollers reports there are investigations of
all the individual stations.

43.  Based on the statements contained in the Compirollers reports there are investigations of
all the individual stations and inchyding hundreds if not thousands of photographs of areas open to the
public which are generally not exempted form FOIL. See Exhibit “A”.

44.  Clearly these surveys and investigations are not about security of the system, they are”
about maintenance of the subway system. It is possible there maybe some security risk of certain
documents which would fall under an exemptions but this would require individual or categorical
denials to avoid the blanket denial herein.

45.  The blanket herein denial is inimical to the spirit of FOIL.

LEGAL ARGUMENT

46,  The Petitioners are entitled to the requested FOIL information: “2012 Survey and
Underlying Data” based on the FOIL law.

47.  The NYCTA and MTA bave failed to comply or partially comply as required under FOIL
with the Petitioner’s FOIL request dated October 3, 2014 and therefore are in violation of the spirit of
the Freedom of Information Law.

48.  The benchmark case regarding FOIL is the Court of Appeals case Gould v City of New
York, 89 N'Y2d 267 (1996) this contains the oft cited language regarding providing police records under
the Freedom of Information Law as follows: ;

"T'o ensure maximum access to government records, the 'sxemptions are to be
narrowly construed, with the burden resting on the agency to demonstrate that the

requested material indeed qualifies for exemption' (Matter of Hanig v. State of New
York Dept. of Motor Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S5.2d 715, 588 N.E.2d

750 see, Public Officers Law § 89[4][b]).
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49.  There is a presumption that all governmental records are available to the public. As stated
by Justice Karen Murphy in Rebello v Thomas C. Dale, Nassau County Police Department, et al. Index
No. 11906/2013 (Sup Ct. Nassau County, March 2014)" inter alia:

An agency's records "are presumptively open to public inspection, without regard to

need or purpose of the applicant. Consistent with these laudable goals, this Court has
firmly held that "FOIL is to be liberally construed and its exemptions narrowly interpreted
so that the public is granted maximum access to the records of government™ (Maiter of

Buffalo News, Inc. " Buffalo Enterprise Development Corporation, 84 NY2d 488,
492[1994][citations omitted]).

50.  In this case these records were created for the purpose of allocating public finds to repair
the subway system and make capital improvements. Although it is the Respondents burden to show that
ALL of the records would pose a hazard to public safety, it is important to point out that the spirit of
FOIL is the public’s right to know what records indicate where public monies are being spent and on
_ what it is being spent to preserve governmental transparency. This is why the State Comptroller’s office
gave us whatever records were sent to them by the Respondents herein. These records that were sent to
us by the Comptroller are overlapping records from what the NYCTA and MTA have to be in
possession of ”

51.  FOIL advisory Opinions are created by the Committee for Open Government, are issued
by this government sanctioned agency and are regularly cited by the Respondents hc;,rein. |

52.  The burden is on the Respondents to show that the ALL the records requested fall under
the enumerated exemptions of § 87 of the public officer’s law. Although Advisory Opinions are not
required to be followed they are often cited precedent. One such Opinion is AO-F12748 which states in
pertinent part:

...Second, with respect to rights of access, the Freedom of Information Law is based

upon a presumption of access. Stated differently, all records of an agency are available,
except to the extent that records or portions thereof fall within one or more grounds for

? The fact that hundreds of pages exchénged by the State Comptroller office does not excuse the Respondents herein from
exchanging the same and where the results of the investigation were provided the data and the photographs etc that were
complied to be analyzed were not . Presumably this would be thousands documents and records. Exhibits J-M are aitached

hereto as examples of records that have been withheld and the subject matter of the documents requested herein.
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denial appearing in §87(2)(a) through (i) of the Law. It is emphasized that the A
introductory language of §87(2) refers to the authority to withhold "records or portions
thereof" that fall within the scope of the exceptions that follow. In my view, the phrase
quoted in the preceding sentence evidences recognition on the part of the Legislature that
a single record, for example, might include portions that are available under the statute,
as well as portions that might justifiably be withheld. That being so, I believe that it also
imposes an obligation on an agency to review records sought, in their entirety, to
determine which portions, if any, might properly be withheld or deleted prior to
disclosing the remainder.

This is exactly as the case herein, on the remote chance that there are records which go to safety
then they need to be categorized and rest should have been furned over.

The AQ goes on to state:

.. .Just as significant, the Court in Gould repeatedly specified that a categorical denial of
access to records is inconsistent with the requirements of the Freedom of Information
Law. In that case, the Police Department contended that complaint follow up reports
could be withheld in their entirety on the ground that they fall within the exception
regarding intra-agency materials, §87(2)(g), an exception separate from those cited in
response to your request. The Court, however, wrote that:

"Petitioners contend that because the complaint follow-up reports contain factual data,
the exemption does not justify complete nondisclosure of the reports. We agree” (id.,
276), and stated as a general principle that "blanket exemptions for particular types of
documents are inimical to FOIL's policy of open government” (id., 275).

The Court also offered guidance to agencies and Jower courts in determining rights of
access and referred to several decisions it had previously rendered, stating that:

“__to invoke one of the exemptions of section 87(2), the agency must articulate
'particularized and specific justification’ for ot disclosing requested documents (Matrer
of Fink v. Lefkowitz, supra, 47 N.Y.2d, at 571, 419 N.Y.5.2d 467, 393 N.E.2d 463). If the
coutt is unable to determine whether withheld documents fall entirely within the scope of
the asserted exemption, it should conduct an in camera inspection of representative
documents and order disclosure of all nonexempt, appropriately redacted material (see,
Matter of Xerox Corp. v. Town of Webster, 65 N.Y.2d 131, 133, 490 N.Y.S. 2d, 488, 480
N.E.2d 74; Matter of Farbman & Sons v. New York City Health & Hosps. Corp., supra,
62 N.Y.2d, at 83, 476 N.Y.5.2d 69, 464 N.E.2d 437)" (id.).

In the context of your request, the Department has engaged in a blanket denial of access
in a manner which, in my view, is equally inappropriate.

Third, the Freedom of Information Law pertains to all records maintained by or for an
agency, and §86(4) defines the term "record" to mean: "any information kept, held, filed,
produced, reproduced by, with or for an agency or the state legislature, in any physical
form whatsoever including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets, forms, papers, designs,
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drawings, maps, photos, letters, microfilms, computer tapes or discs, rules, regulations or
codes." '

A clear reading of the above along with the case law supports the Petitioners request herein as it
in this matter is would be beyond improbable that at least some of the records would not
endanger the safety of the public and therefore the denial improper. In fact almost all records
would not but since the Respondents issued a blanket denial they must tumn over all records.

53. It is the Respondents’ burden to provide the “‘particularized and specific justification” for
not disclosing requested documents. The Respondents have simply failed to do so.

54.  The complete failure to set forth and apply the FOIL exemptions to the request made
herein is clearly in violation of all applicable case law. Therefore, the Court should order the
Respondents to provide the information forthwith.

55.  There is a valid public interest in the disclosure of the data of the maintenance of the
subways systems. The release of the information requested serves the public interest by providing
transparency and accountability for agency action. Associated Press v. US Dep't of Defense 554 F.3d
273, 285 (2d Cir. 2009). |

ATTORNEY’S FEES
56.  While the trial court enjoys discretion to award fees, Appellate Courts have provided no

direct guidance about how this discretion is to be used. Lower coutts are thus in need of guidance from

the Appellate Courts about the parameters of FOIL fee-shifting.

57. However, New York Courts have held that where the discretion lies in lower court, said

discretion cannot be exercised in a matter that contravenes direct legislative intent.

58.  The Freedom of information Law was enacted in 1977, in an effort to "extend public
accountability wherever and whenever feasible" by granting Citizens the "right to know the process of
governmental decision-making and to review the documents and statistics leading to determmations”

made by government agencies. N.Y. Public Officers Law§ 84.
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59.  The original version of the Foil Law did not provide the Court with discretion to award
attorney’s fees and costs for successful Foil litigants/requestors. However, the law. was amended in
1982 to include a provision in the Foil Law to award fees to a prevailing Foil litigant which has met all

statutory criteria.

60.  The Memorandum in Suppért of Legislation explained the animating force behind the fee

provision as follows:

First, if a person is denied access, challenges the denial in court and prevails, all
he or she obtains are the records that should have been provided in the first place.
Since litigation is costly and time consuming, relatively few judicial proceedings
are initiated. Second, this amendment will discourage public bodies from denying
access to records as a matter of course. Certain agencies have adopted a "sue us"
attitude in relation to providing access to public records. This is a clear violation
of the intent of the Legislature in enacting open government laws.

Add.p5.
The history of agency attempts to evade FOIL's mandate thus had a clear effect on the

construction of the fee provision. At its core, the fee provision was designed to

incentivize agencies to use the administrative mechanism of FOTL whenever possible in

order to avoid costly, unnecessary litigation. This was a particularly important goal

because, as noted below, litigation costs, let alone attorneys' fees, are enough to deter

many New Yorkers from seeking redress in the courts.

61.  Clearly the goal was to avoid unnecessary hitigation and expense while promoting public
accountability. It has been held that the Court must exercise its discretion in concert with the expressed

legislative intent. Continental Bldg. Co. v. Town of N Salem, 625 N.Y.S.2d 700 (3d Dep't 1995), app.

denied 86 N.Y.2d 818.

62.  This principle is not imited to fee requests. Application of Fischer, 128 N.Y.S.2d 886,

887-888 (3d Dep't 1954); Johnson v. Martins, 2010 NY Slhp Op 9195, *4 (2d Dep't Dec. 15, 2010)
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63.  Thus the trial court does have the discretion to award legal fees pursmant to the FOIL
Statutes but said discretion must be exercised with the legislative intent in mind. Clearly the FOIL fee

provisions were intended to avoid unnecessary litigation where documents were properly requested.

64. It is even more egregious when an experienced agency such as the Respondents, one of
the largest transportation systems in the world, with their own FOIL department, is certainly familiar
with the law and the constant thwarting of valid requests.

65.  Attorney’s fees in Article 78 proceedings may be recoverable by the Petitioners if they
prevail, The Petitioners herein are making an application for attorneys fees associated with the Article
78 Petition and will submit an affirmation regarding the attorney’s hourly rates and amount of hours

spent if the Petitioners prevail.

66.  There is absolutely no valid reason that the Respondents did not issue provide some
information in response to the October 3, 2014 FOIL request. The Petitioner’s were forced to bring the
within application as there is no other remedy and at this point no excuse. Accordingly the request for
attorney’s fees is reasonable under the circumstances. |

67.  Thus this Court should exercise its discretion and award legal fees and costs after holding

a hearing to determine the appropriate amount.

PRIOR APPLICATION

68.  There has been no prior application for the 2012 Subway System Survey requested i the

October 3, 2014 FOIL request.
WHEREFORE, Petitioners respectfully request this Court issue a Judgment:

1.  Ordering Respondents to provide Petitioners with “a complete and final copy of
the 2012 study of the New York City Subway System done in 2012 including a copy
of any and all reports, investigative reports regarding the individual components, data,
underlying data, notes, video tapes and all photographs taken whether or not used on
the final repoxt™ requested in Petitioners' FOIL request dated October 3, 2014;
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2. Declaring that the NYCTA and MTA’s decision to deny access to the requested
records was arbitraty, capricious, an abuse of discretion and etroneous as a matter of

law, and should be annulled;

3. Awarding attorneys' fees in favor of Petitioners and against Respondents in an
amount to be determined at the conclusion of this proceeding; and

4.  Graniing Petitioners such other and further relief as this Court may deem just
and proper.

Dated: New York, New York
January 12, 2016

DAVID A. ROTH
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ATTORNEY'S VERIFICATION

DAVID A. ROTH, an attorney duly admitted to practice before the Courts of the State of New
York, affirms the following to be true under the penalties of petjury:

1 am a Partner of ROTH & ROTH, LLP, one of the Petitioners. I have read the annexed

VERIFIED PETITION

and know the contents thereof, and the same are true to my knowledge, except those matters therein
which are stated to be alleged upon information and belief, and as to those matters I believe them to be
true. My belief, as to those matters therein not stated upon knowledge, is based upon interviews, facts,
records, and other pertinent information contained in my files.

DATED: New York, New York
January 12, 2016

D T

DAVID A. ROTH
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Metropolitan Transportation Authority:

Subway Station

Thomas P. DiNapoli
New York State Compiroller

Conditions

Kenneth B. Bleiwas
Deputy Comptyoller

The New Yark City subway system includes
468 passeniger stations, which are used by 5.5 million
riders each weekday, The systemn is operated by New
York City Transit (NYCT), the Iargest subsidiary of
the Metropolitan Transportation Authority.

Over the past 32 years, NYCT has renovafed
241 subway stations at a cost of $4.5 billion as part of
its station rehabilitation programs. Under these
programs, each station was fully renovated to a state
of good repair, including structural and atehitectural
components, Once the work was completed, however,
NYCT moved on fo the next station for rehabilitation
without committing the resources to maintain the
venovated stations.

 NYCT changed its approach to station renovation

beginning with the 2010-2014 capital program.
Rather than fully renovating stations, it is now
focused on repaiting the most deteriorated structural
components. NYCT believes that this approach is &
more effective use of its limited resourcss.

NYCT reports that it i3 making progtess addressing
sirnctural defects, but as noted i this report, much
more temains to be done. NYCT estimates that it will
need to invest more than $5 billicn over the next
20 years for subway station repairs.

Evety five years, NYCT examines the structural and
architectural condition of all of the City’s subway
stations. The survey, which takes more than a year io
complete, rates components on a scale of 1.0 to 5.0.
Those rated less than 3.0 are considered by NYCT to
be free of defects and in a “state of good repair”
Components rated 3.0 ot higher are worn or damaged,

The 2012 survey represents NYCT’s latest data on
subway station conditions. Using NYCT’s standaxds,
the survey found that only 51 subway stations
(11 pewcent) were free of both sfmctural and
atchitectural defects, and only 67 more had most (at
Teast 90 percent) of their components in good repai.

The survey found 4,172 structural defects systern-
wide {27 percent) and 411 stations (88 percent) with
at least one structural defect, Omly 57 stations
(12 percent) were free of structural defects, but
another 70 stations had most of their components in
good repair. The survey also found that 94 stations
fiad at least half of their components in disrepair, with
an average of 16 defective components per station.
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. NYCT reports that the percentage of structural
“components with defects declined from 32 percent in
2007 to 27 percent in 2012, and that the percentage of
sorious defects (those rated 4.0 or worse) declined
from 5 percent fo 4 percent. NYCT estimates that the
percentage of components with defects will decline fo
21 percent after the completion of work planned
duting the current capital program. This forceast,
however, does not account for any new deferioration
since 2012, which will not be identified until the next
suryey is cornpleted in 2017.

Among the four boroughs served by NYCT, the
stations in Brooklyn and Queens had the largest share
of structural components with defects (one-third).
Only 1 of the 81 stations in Queens was fies of
defects, although 13 othets had most of their
components in goord repair. In Brooklyn, 28 percent
of the stations had at Ieast 90 percent of their
components in good repait.

Ta the Bronx, 26 of 70 stations (37 percent) bad at least
90 percent of their structural components in good
repair. Manhattan had fhe lowest percentage of
components with defects (22 percent), but only 40 of
the borough’s 146 stations (27 percent) had at least
90 pereent of their components in good repair.

The figure below shows that platform edges, which
are important to rider safety because they close the
gap between the platform and the frain, had the largest
percentage of defects (43 percent) of any structural
component. While 33 percent of platform edges
showed a moderate level of deterioration, 10 percent
exhibited serious defects,

One-third of other platform components (such as
coilings, floors and columns) were structurally
deficient, while sineilar components at the wezzanine
level (Le., the area between the platform and the street
fevel) were in better condition.

Status of Stractural Components

[ sip Weed of Repafe taTu Gaod Regair
Matfarm Edges )
Tent Gratlage
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Windieens
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Stales
lexzaning
= -
v v
3 i a0 R0 1w
Pazenlage

Soureest Metrepolitan Transportation Avthoritys OC amlysis

‘While the condition of stuctural components is
important o rider safety, the condition of atchitechural
components (e.g., tiles) affects how passengers
perceive the overall condition of the transit system,

The 2012 swvey found that 2,722 architectural
componetits (13 percent) were in need of 1epair and
2,031 components (27 percent) needed to be painted,

Tn 2012, the architectural components at 141 stations
met NYCT’s standards for good repair. However,
83 other stations had at least 25 percent of their
architectural componenis in disrepair, including
Rockefeller Center in Manhattan and Borongh Hall in
Brooklyn, As shown in the figure below, the tile or
other finishing on more than one~third of the walls and
floors on station platforms did not meet the agency’s
standards. {The survey did not consider routine
maintenance or eleanliness.)
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Rlevators and escalators help make the sysiem
accessible to passengers with impaired mobility.
{Currently, only 82 subway stations comply with the
federal Americans with Disabilities Act.) Escalators
and elevators are not part of the station condifions
repott, but NYCT tracks service outages and the
overall condition of escalators and elevators.

NYCT operates and maintains 176 escalators and
217 passenger elevators throughout the subway
system. NYCT reported 2,646 clovator outages (an
average of more than 12 per clevator) and
6,354 escalator outages (more than 30 per escalator)
during the second gnacter of 2014, NYCT reporis that
elevators were available 96 percent of the time and
escalators 95 percent of the time, but an average
elevator outage lasted seven hours and the average
esealator outage was three hours. (These estimates
exclude five escalators and two elevators that were
closed for long-term capital repairs.)

In 1999, NYCT had planned to replace all outdated
elevators and escalators by 2001, but that target date
as been pushed back to 2019 for elevators and 2024
for escalators, Currently, 38 elevators (18 percent)
and 34 escalators (13 percent) are beyond their usefol
lives and are in need of replacement. More than half
of the elevators that need replacement serve deep
uhderground stations in Upper Maghattan that ate as
much as 180 feet below streef level.
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'ROTH & ROTH, LLP

K ATTORNEYS AT LAW
192 Lexington Avenue, Suite 802

. New York, NY 10076
Office (212) 425-1020 Fax (212) 532-3801

October 3, 2014

New York City Transit Authoxity
130 Livingston Street
Brooklyn, NY 11201
Attn: Foil Department

Dear Sir or Madam:

Pursuant to the Freedom of Information Law, kindly provide this office with a
complete and final copy of the 2012 study of the New York City subway system done in 2012
including a copy of any and all reports, investigative reports regarding the individual
components, data, underlying data, notes, video tapes and all photographs taken whether or not
used on the final report,

Thank you for your anticipated cooperation in this matter.

Very truly yours,

Aracelts Velazquez
Paralegal
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ROTH & ROTH, LLP 7
ATTORNEYS AT LAW -
192 Lexington Avenue, Suite 802
New York, NY 10016
Office (212) 425-1020 Fax (212) 532-3801

December 31, 2014

Via Certified Mail

RRR#: 7012 3050 0001 1486 3782
Chairman and CEO of MTA Headquarters
347 Madison Avenue

New York, NY 10017

Dear Sit/Madam:

I hereby appeal the constructive dental to my October 3, 2014 FOIL request letter which
was received by your office and which has not been acknowledged, complied with or denied. As
more than 5 days have passed since the attached October 3, 2014 letter was received by your

office, said FOIL request has been constructively denied.

A

As you are aware to §89(3)(a) of the Freedom of Information Law requires:

Fach entity subject to the provisions of this article, within five business days of
the receipt of a written request for a record reasonably described, shall make such
record available to the person requesting it, deny such request in writing or-
farnish a written acknowledgement of the receipt of such request and a statement
of the approximate date, which shall be reasonable under the circumstances of the
roquest, when such request will be granted or denied...

If neither a response to a request nor an acknowledgement of the receipt of a
request is given within five business days, a request may be considered to have
been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may
be appealed in accordance with §89(4)(a), which states in televant part that:

..any person denied access to a record may within thirty days
appeal in writing such denial to the head, chief executive, ot
governing body, who shall within ten business days of the receipt
of such appeal fully explain in writing to the person requesting the
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record the reasons for further denial, or provide access to the

record sought.

Since you have not complied with the above, the matter has become ripe for appeal. -

The records that were denied include the following:

A complete and final copy of the 2012 study of the New York City subway system done
in 2012 including a copy of any and all reports, investigative reports regarding the

" individual compotionts, data, undetlying data, notes, video tapes and all photographs
taken whether or not used on the final repott.

As required by the Freedom of Information Law, the head or governing bedy of an
agency, or whomever is designated to determine appeals, is requited to respond within 10
business days of the teceipt of an appeal. If the records are denied on appeal, please explain the

reasons for the denial fully in writing as required by law,

Very truly yours,
5
; Aracelis gelazquez;
' Paralegal

Page 76 of 349




?H?LE 3050 0OOOL L4dk 378

. Postage
Geortlfted Fee

Reliim RagelpiFes
(Endorsemenl Requlred)

stdoted Dsltvery fep
(f‘?x?darsemem Retfiled)

Total Paéiaga & Foos $

Sant 70

Biraal, Aph B
or PO Box No.

m Comp!ete items 1 2 and 3 Also complete
{tetn) 4 if Hestri cted Deﬁvery is desired.

. B Print your name.and; addret’ on the reverse
so that we can rettiin the card to you.

B Aftach this card 1o the back of the maliplece,
or on the fiont I space permits.

. !.1 D et B8 .....,_....,‘.,_...

@-SE;S)@QW

1 Agent
1 Add

C. Dale of Detivery

A, Signatu
Rece!va /by aﬁdn{e’iyﬁe}
' Ql\fu

1. Arligle Addraséed to!

D. Is defivery adchess different from tem 17 L1 Yes

3
{
!

!

: cenol I YES, enter olvery aderess balows L No }

Clasg e & ( .
N |

!

AN ASHNEENTY Ta Sonise e fQ

m ~ @ E“.’(}f;’ﬁed Mall® T3 Priosity Mall Expross™ |

I Reglsteted  ~ £ Return Recelpt for Merahandize |

T insured Mall I3 Collect on Delivery i

4, Restdioted Delivaty? {Extra Feo) I Yes }

. 2. Adicle Numbed i i R am i
(Transfor from service labe) “? U;_AE_ 3{153 O00L 148k 3? a2 -] {
Ps Form 3811, July 2013 - Domestic Return Recelpt }

3
Page 77 of 349

JRRUIRNPRY
e AT

e -

!

S R TR T

[ P




Exhibit D




347 Madison Avenue
New York, NY 100173739
212 878-7000 Tei

Metropolitan Transporiation Authorily |
State of New York

Jamuary 12, 2015

Roth & Roth, LLP
192 Lexington Avenue, Suite 802
New York, New York 10016

Attn:  Aracelis Velazquez, Paralegal
Re: Freedom of Information (“FOIL) Request

Dear Ms. Velazquez:

The MTA is in receipt of your December 31, 2014 letter regarding your October 3, 2014 FOIL,
request. ’ ' - . .

Please be advised that New York City Transit (‘NYCT”) has no record of teceiving that request.
1 will thetefore now send the request to the NYCT FOIL Officer. You should receive an
acknowledgment of receipt within five (5) business days from the day it is received by NYCT.

If you do not receive an acknowledgement, please contact Beverley Jack_sén of NYCT at
(718) 694-4898. ' )

Very truly yours,

froe LD

Ann Cutler
Paralegal

Tel: (212) 878-7315

The agericles of the MTA .
MTA New York Gity Transit MTA Melro-Norih Rallroad MTA Capiltal Construction
MTA Long Island Rail Road MTA Bridgas and Tunnsls MTA Bus Company
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130 Livingston Street 12th Floor
Brooklyn, NY 11201

New York Gity Transit

January 13, 2015 ' o

Aracelis Velazquez
Roth & Roth, LLP
Attorneys at Law

192 Lexinglon Avenus
NEW YORK, NY 10016

Re: Freedom of information Law - ‘ ) :
‘Request No. 19026 . !

Dear Ms. Velazquez

This is to acknowledge receipt of your Freedom of information Law request, wherein you
request a complete and final copy of the 2012 study of the New York Cily subway system
done in 2012 including a copy of any.and all reports, mvestigatwe reports regarding the
individual components, data, underlying data, notes, video tapes and all photographs taken
whether or not used on the final report. -

Your request has been forwarded fo the appropriate department(s) for research.

Please be advised that the NYCT FOIL Unit receives a high volume of requests ranging
from a simple request for one document that can be readily located to complex requests

- for multiple documents, such as.records relating to a construction project. Typically, the
FOIL Unit requests documents from other departments, which then must locate the
documents and forward them for review by the FOIL Unit to determine if they are
disclosable under the law. As a result, the time and effort required to complete a response
can vary significantly. NYCT endeavors to complete each request in a time period that is
reasonable under the circumstances. A few examples of the fypes of requests and
estimated times for responses are:

A) Réquests far accident reports, Payment and/or Performance Bonds for a particular
contract, Board Minutes or other records that can be identified and located by going to
one source - cne to three months. :

B.) Requests requiring research to determine the fype of records that may be responsive -
six fo eight months.

MTA New York City Transit is an agency of the Metropolitan Tranépor{aﬂon Authority, State of New York
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C.) Multiple or voluminaus requests seeking to obtain records pertaining to contracts - six
months to one year.

We believe that your request falls into the category that usually takes 3 Monihs to
complete. We woulld expect that our response should be completed by 04/12/2015.

We will notify you if we cannot provide you with responsive records within the
aforementioned time. |

If you are able to narrow or further specify the records you seek, it may permit the FOIL
Unit to complete the process in a shorter time period. Please use the above number when
corresponding to advise us of this more narrow request.

The fee for this serivee is $.25 per page of material provided. NYCT will advise you of
the cost as goon as responsive documents are made available to us. Upon receipt of a

check or money order to.cover the costs of the documents, we will forward those -
records that are disclosable.

Should it become necessary to inquire further regarding this request, please refer to the
above Freedom of Information regquest number in your correspondence.

Sincerely, -

Beverly Jackson
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130 Livingston Street Carmen Blanco
Brookiyn, NY 11201 Prasident -

(718) 694-4898
New York City Transit

July 20, 2015

Aracelis Velazquez

Roth & Roth, LLP ‘

192 Lexington Avenue, Suite 802
New York, N. Y. 1OD1§

Re:  Freedom of Information Law
Request No. 19028

Ijear Ms. Velazquez,

This is in response to your Freedom of Information Law request, wherain you requested
a complete and final copy of the 2012 study of the New York City subway system done
in 2012 including a copy of any and all reports, investigative reports regarding the
individual components, data, underlying data, notes, video tapes and all photographs

taken whether or not used on the final report.

Please be advised that under the Public Officer's Law, the report in its entirety is a safety
sensifive record, since it records structural defects for the entire subway system
infrastructure and is exempt from disclosure. Release of the entire report could create a
risk to public safety. Please see Public Officer's Law Section 87 {f).

However, if you require records regarding 8 spe-ciﬁc incident and location, we would
review and may bé able to provide the record for a specific incident.

If you wish to appeal from this denial please submit your appeal in writing within 30 days
to: MTA Chairman, Thomas Prendergast, 2 Broadway, New Yorlk NY 10004,

Sincerely, .

g ta
L3

Béver!ey Ja Jeson
Restitution Manager

4
MTA New York City Transk s an agency of the Metropolltan Transportation Authority, Stats of New York
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ROTH & ROTH, LLP

ATTORNEYS AT LAW
192 Lexington Avenue, Suite 802
New York, NY 10016
Office (212) 425-1020 Fax (212) 532-3801

August 18,2015

Via Cextified Mail

RRR#:7010 1870 0000 1451 0315
Chairman and CEO of MTA Headquartets
2 Broadway

New York, NY 10004

Attn: Thomas Prendergast

Feil No.; 18026

Dear Mz, Prendergast:

This letter is our appeal of NYCTA’s improper denial dated July 20, 2015. A copy of the
July 20, 2015 dendal and ow Octobet 3, 2014 FOIL request ate enclosed. Pursuant to Gould v
City of New York, 89 NY2d 267 (1996) you have to deny with particularity and provide
categories of information and tecords for which you are denying (not there may be some safety
sensitive record). Additionally, embo died in this request, whether we agree with your
assessment or not, there are cettainly records that are covered by our request that do not fall
under any FOIL exemptions. In this situation the municipality nmust provide all records that do
not fall under the FOIL, exemptions and provide categories of the different types of information

that you claim fall under FOIL exemptions.

The burden is upon the municipality to search their own records and information to make
said determination. Case law and FOIL opinions have held that information of inspections,
complaints, records, defects, photo graphs and videos of areas that are accessible on a daily basis
to the public are not safety sensitive records. The bulk of the records that are covered under this
FOII. request, as per previous paragtaph, do not fall under any FOIL exemptions. Please

immediately provide said information.
Very truly yours,
(7D

avid Roth
Enclosure
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130 Livingston Strest Carmen Blanco
Brooklyn, NY 11201 President

(718) 604-4898
New York City Transit

July 20, 2015

Aracelis Velazguez

Roth & Roth, LLP

192 Lexington Avenue, Suite 802
New York, N. Y. 10016

Re: Freedom of Information Law
Request No. 19026

Dear Ms. Velazquez,

This is in response to your Freedom of Information Law request, wherein you requested
a complete and final copy of the 2012 study of the New York City subway system done
in 2012 including a copy of any and all reports, investigative reports regarding the
individual components, data, underlying data, notes, video tapes and all photographs
taken whether or not used on the final report.

Please be advised that under the Public Officer's Law, the report in Its entirety is a safety
senelfive record, since it records structural defects for the entire subway system
infrastructure and is exempt from disclosure. Release of the entire report could create a
risk to public safety. Please see Public Officer's Law Section 87 (f).

However, if you require records regarding a specific incident and location, we would
review and may be able to provide the record for a specific incident.

If you wish to appeal from this denial please submit your appeal in writing within 30 days
to; MTA Chairman, Thomas Prendergast, 2 Broadway, New York NY 10004, ‘

Sincerely,

Béverley J‘a fson
Restitution Manager

MTA New York Clly Transit is an agency of the Metropoliten Transporlation Authority, Siate of New York

5080 8113
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‘Metrapolitan Transportation Authority:
Subway Station Conditions

Thomas P, DiNapoli
New York State Compiroller

Keonneth B. Bleiwas
Deputy Compiroller

The New Yotk City subway system ineludes
468 paasenger stations, whidh ato veed by 5.5 milllon
riders each weskday, The system Is operated by New
Yotk City Tonait (NYCT), the largest subddimy of
the Mefropolitan Teatigporiation Authorily,

Over the pagt 32 yows, NYCT hss renovated
241 subway stations at a oot of $4.5 billlon as part of
its statfon rehabilifion programs, Under ihess
programs, cach glation wias fhlly renovated fo 4 atif
of good repair, fiolididg dfidhuil dud arohitésintal
somyponsnts, Oues the work was completed, howsver,
NYCT moved on to the next statlon for rehabilitation
withowt commitiing the yosonrces to malntain the
tenovated ststions,

NYCT changed its approach to siation renovation
begioning with the 2010-2014 onpital proges,
Rather than fully renovating alatlons, it s now
foonged on repaiting the most doterlorated structural
gomponsnts. NYCT helisves that this approach js &
pore effective use ofits Hmited resonrees,

WYCT reports that it is makiug progross addressing
stractural defects, but as noted in this xeport, pch
a0t remalns to be done, NYCT eafimaton that ft will
need o iovest mote thaa $5 billlon over the next
20 yeurs for subway stetion sepairs, '

Byery flve years, NYCT examines the stountiret atd
architeotural condition of all of the Clfy’s subway
stations, The suxvey, which fakes mote than g year fo
complets, raten components on & keals of 1.0 10 5.4,
Those ated legs than 3.0 are consldered by NYCT to
bo foe of defoote and in » “state of good repalr®
Components rated 3.0 or hlgher ato wom or degaged.

The 2012 survey reprogents NYCT s lalost dals on
subway atation conditions, Uslhg NYCTs standacds,
the survey found thet only 51 mubway statlons
(11 perosnt) were fres of both shruchueal and
arahitectural defects, ad only 67 more had most (at
Jonst 90 perosat) of thelr components ix good rapefr,

The survey found 4,172 structural, dofects systom-
wide (27 pervent) and 411 stations (88 percont) with
of least one shucturs! defeol, Ouly 57 sintlons
(12 percent) were fico of shructural defvots, but
another 70 stutions had sost of theic components in
goad tepatr, The suvay elso found that 94 stations
Yind at Ieasthalf of thelr comporients in disrepain, with
an nveraga of 16 dsfactive sangponents per station.
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' WYCT repotis that the percentage of struotueal
nompionents with defeots deatined from 32 poroent fu
2007 to 27 peroant in 2012, and thiat the peroentage of
gorloun defocls (thoso xated 4.0 or worse) deolined
from § perdent to 4 percent, XIYCT entimatoy fhat the
percentage of components with defeots will decline to
21 poroent aftsr the completion of work planned
during the outtent caplial program. Thiy forecast,
Lowsvet, doss not aogonnt for sy new detetloration
sinee 2012, which will it be idenfificd until the next
mirvey is completed 1n 2017,

Aanong the four boroughs served by NYCT, the
sistions in Brooklyn aad Querns had the Jargost share
of ptructural components with dofects (one-third).
Ouly 1 of the 81 afetions in Queens was foe of
dofsots, slthough 13 others had most of thele
gomponanta In good ropate. Tn Brooklyn, 28 pexcent
of tho statlons had at lesst 90 porcent of thelr
vomponents i good zepair,

Tn the Bronx, 26 0f 70 stattons (37 percent) had at least
90 percent of thefr skuotuel components i good
ropair, Manhatien had the lowest percontege of
somponents with defeots (22 perosnt), but only 40 of
the borough’s 146 stations (27 peroenf) hed at loast
90 porcent of thelt compornents in geod repair,

The figuee below shows that platform edges, which
ate important to xider safoly bocauss thoy olose the
gap batween the platform and fhe tealn, had the largeat
percemtage of defects (43 poroend) of any etructarsl
compongtt, ‘While 33 perent of platform edges
showed 8 moderate level of deterioration, 10 percent
exhiibited serions defocts,

Ompthind of other platform onmponents (such ad
ceilings, floors and columus) were struotunally
defloiendt, while similer components af the mezzanine
Iovel (1.0, the ares beiweet the platform and tho strest

{ovel) were in helter coadition.
Biatag of Bfrnctoval Components
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While the conditon of shuolural components Ig
mportant to rider anfety, the coudition of axchitestural
components {e.g, tiles) affucts how passengess
perosive the overall conditton of the traunit eyatem,

The 2012 sutvey found that 2,722 anhitoctursl
components {13 percont) wers in nead of repelr and
2,031 somporents (27 peroent) needed $o e painted,

In 2013, the architeotural components ot 141 statlony
met NYCT’s atandards for good sepaiv, Howaver,
B3 otfer stations hed af least 25 percent of tholr
mohitectural componsnts in Gisxepalr, dtchiding
Rookefeller Center in Menhattan and Borongh Hafl in
Brooktvn. As shown in the figure below, the ile ar
othorfinighing onmore thas one-thind of the walls and
flooxs on stetlion platforms did not mest the agenpy's
standerds, (The survey did sot conslder routine
roafntenance or clesnliness.)
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Elevators sud egoslators help make the system
acogmalble to prusongers -with impaired mobility.
{Cusrently, only 82 subway stations comply with the
foderal Americans with Disabilies Act.) Escalators
and ilevatory sre net patt of the station conditlons
report, but WYCT fxavks service outages and the
overall condition of escalators and elevators.

NYCT operafes and saintaius 176 esoulators and
217 passenger olevators throughout the subway
system, NYCT taporiad 2,646 elevator cutages (sn
average of more than 12 per clevetor) amd

. 6,354 vsonlntor cufages (mora than 30 per escalafor)

during the second quattet 0f 2014, WYCT ropots that
dlovaions were available 98 percent of thy #ime and
sscilutors 95 percent of the fime, but an average
elevator onfage lnsted seven howrs aud e aversge
groafator outags was fhires houts, (Thase optmates
exclude five vanalators and two clevators that wate
alosed fior long-term eapltal ropairs.) .

In 1999, NYCT had plasned to zeplace all oubdsted
slovators and esoulstory by 2001, but that target date
‘tag been pushad back to 2019 for elevators and 2024
for esculators, Cutrently, 38 elevators (18 peroont)
and 34 esvalators (19 porvent) are beyond their wsetul
Tvos and are io noed.of xepleccment, More then balf
of the elevatots that nwed soplacsmont servo dosp
utidergeound aotions in Upper Manhnttan that aee as
much a3 180 foet below stieot Tovel,
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‘ROTH & ROTH, LLP

= ATTORNEYS AT LAW
192 Lexington Avenue, Suite 802
) New York, NY 10016
Office (212) 425-1020 Fax (212) 532-36801

Ootober 3, 2014

New York Clty Transit Authortty
130 Livingston Street

Brooklyn, NY 11201

Atizy; Foll Department

Dear Sit or Madam:

Putsuats fo the Freedom of Tnformetion Law, kindly provide this office with a
complete and final copy of the 2012 study of the New York City subway system done in 2012
fneluding 2 copy of any and afl reports, investigative reports regarding the individual
componenty, data, underlying data, notes, video tapes and all photographs taken whether or not

used on the fingl report,
Thatk you for your anticipated coopetation in this mattat.
Very truly yours

Araaei;s Velazquez

Paralegal
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2 Broadway ) R3
New York, NY 10004 DD\ \}\s)’f—)
212 878-7000 Tol : ‘

Metropolitan Transporiation Authority
‘ State of New York

August 26, 2015

Roth & Roth, LLP
. 192 Lexington Avenus, Suite 802
New York, New York 10016

Asta:  David Roth, Esq.
Re:  Freedom of Information (“FOIL”) Appeal

Dear Mr. Roth:

The MTA is in receipt of your August 18, 2015 letter to MTA Chairman & CEO Thomas .‘
Prendergast appealing the New York City Transit (‘NYCT”) résponse to your FOIL
request, :

I will contact NYCT regarding the records you requested and anticipate being able to
respond within approximately three (3) weeks.

Very truly youts,

Roberta Bender
. Deputy General Counsel

The agancles of the MTA

MTA New York Clty Transit MTA Metro-North Railroad MTA Capftal Construction
MTA Long Island Rail Road MTA Bridges and Tunnels MTA Bus Company
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2 Broadway : S : . . Q\\"'

- New York, NY 10004 . ‘3
212 §78-7000 Tol ‘

Metropolitan Transportation Authority
State of New York

September 9, 2015

Roih & Roth, LLP
192 Lexington Avenue, Suite 802
New York, New York 10016

Attn:  David Roth, Esq.
Re:  Freedom of Information (“FOIL™) Appeal

Dear Mr. Roth:

This letter is in response to your August 18, 2015 correspondence to MTA Chairmen &
CEO Thomas Prendergast appealing the New York City Transit (“NYCT”) response to
yout FOIL request.

The MTA contacted the NYCT Depamnent of Security regarding your request for a
complete and final copy of the 2012 Subway Systeni Survey (“Survey™), as well as other
documents associated with that Survey. )

We have reviewed the Survey-and found it to be security sensitive, due to the fact that it
provides non-public information regarding subway infrastructure and possible
vylnerabilities. Pursuant to New Yotk Public Officers Law §87(2)(f), an agency may

withhold records that “if disclosed could endanger the life or safety of any person”. In
accordance with this provision, the MTA has decided to deny your appeal.

This compietes‘the MTA’s response to your FOIL appeal. . —
Very truly yous,

A oloe S (Jomcton s

Roberta Bender
Deputy General Counsel

“ce: Committee on Open Government

1

The agencies of the MTA
MTA New York City Transit © MTA Metro-North Railroad . MTA Capltat Gohstruction

MTA Long Istand Reil Road MTA Bridges and Tunnels MTA Bus Company
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Metropolitan Transportation Authority

New York City Transit
Long Island Rail Road
Metro-North Railroad
Bridges and Tunnels
Capital Construction
Bus Company

October 2013

On the cover:

An T train approaches New Yotk City Transit’s Stmith-9% Sts, station in Brooklyn. These R-160 cars wete
patt of an order for over 1,600 cats that was completed in 2010, Located on the Culver Line Viaduct, the
station is the highest clevated station in NYCT’s system. Otiginally opened in 1933, the station and viaduct
have recently undergone a comprehensive rehabilitation to make structural repairs and modesmnize signals and

“other critical systems.

Capital Needs Assessment 2015-2034 m Metropolitan Transportation Authorlty

Page 99 of 349



Table of Contents

PLOIOQUE c.coorrirscrrescrsssssiarssssessserss s siossssnsssssmssssssss s s O

.
TOELOAUCTION ..ot ssis st ar bt s s s s sene 11

Preserving the Transit System’s Rich Fletitage ..o 12
Twenty-Year Capital Needs ASSESSIMENL coioccrcvrvmmmrmrsiniccmiscssssismssssssesssmssissss 14
Rebuilding the System

Expanding the System

Rebuilding the SYStem. s, 17

2015-2034 Continuing Needs.. oo, 18
Replacing Obsolete Signals with New Technology.....covvimrinns 20
Providing Innovative and Enhanced Bus Service... i 21
Communicating Real Time Information ..o, 22
Implementing New Fare and Toll Payment Optons ... 22

Improving Access for the Eldesly and Physically Challenged ............... 23
Optimizing System LIDKS .o, 23

Masimizing Investments in Commuter Rail Stations in NYC..............24
Implementing Strategic Cotridor Improvements to Improve Setvice...25

Making Investments Sustainable and Resilient ..o 26
MTA Agencies’ Twenty-Year Needs 2015-2034 ... 28
New Youk City Transit Capital Needs 2015-2034 .o 29
Long Island Rail Road Capital Needs 2015-2034 oo 55
Metro-North Railroad Capital Needs 2015-2034h ..o 69
MTA Bus Company Capital Needs 20152034 ..o 81
Bridges and Tunnels Capital Needs 2015-2034 i 87
MTA Police Department/Security Capital Needs 2015-2034 .o 101
Planning for the FUture. ..o 107
TRLLOAUCHON 1ot st r s s prenerer s 108
CUtrent TEENAS ..ot s et s NP 110
Capital Needs Assessment: 2015-2034 @ Metropolitan Transportation Authority

Page 100 of 349



Population and Age
Labot Force and Employment
Travel
Projected Futtite TLends. ..o s crssssssnssess 118
Population, Labor Fotce and Employment
Trends in Regional Travel
Envitonmental Challenges

Implications for the MTA NetWork......vmmmmmmme S 121
Completing the Second Avenue Subway .... erecrnesnsinnrenes 1 22
Strategic Apptoaches to Address “Hot bpots” and CJ owdmg verreenn 123
Addressing growing Demand for Non Hub-based Travel Pattems ............. 127
Implementing a “21* Century Transit SYStem” ... 133

Rationalize Future Bus and Railcar Fleet PLOCUIEMENTS covvvcersrnsrrececrmessenions 13D
Promote Fnvitonmental RESTHENCT .o weenreerecssismissmiamsmesmssssmsesssesssensorss 130

C lusi

Capital Needs Assessent 2015-2034 @ Metropoiitan Transportation Authority

Page 101 of 349




Exhibit K

Page 102 of 349




6¥¢ J0 £01 8bed
PIOLIZG FU00opy GoNIUIEOD) S0 % ISHOLL ~ HHE JO 86T #2988 Ioisely

REPORT 8-2015 - WP#17 NYCT 2Q 2014 ELEVATOR AND ESCALATOR REPORT IN SEPT 2014
NYCT COMMITTEE BOOK

Elevator and' Escalator
Quarterly Performance Summary
Second Quarter - 2014

Elevator Performance .
Avg 2014 2nd Quarter Availability Qutages
No. - Non Enirap
Borough | Units Age 24 Hr AM Peak] PM Peak Total | Scheduled | Scheduled} mernts
Bronx P26 9.8 1O88.3% 98.9% ; 99.0% 259 168 1 401 16
Brookiyn 54 8.5 L 947% £6.0% 95.2% 586 323 1 263 24
Manhattan § 103 11.2 95.7% | 96.6% 96.5% 1386 825 1 861 51
Quesns | 34 11.4 96.&% gz 9% 97..8_"/(} 415 240 1 175 14
Systen AL 10.2 "96.0%: 97.0% 96.7% 2646, 1546 1 1100 | 105
Escalator Performance
Avg 2014 2nd Quarter Availability Outages
No. Non Entrap
Borough | Uniis Age 24 Hr AM Peak! PM Peak Total Scheduled | Scheduled| ments
Bromx i 12 15.1 93.4% i 95.3% 92.8% 458 366 92 G
Brooklvn | 33 13.2 91.9% | 93.9% 80.8% 1258 1041 217 8]
Manhatian 87 13.0 85.5% 897.2% £8.0% 3616 1988 1648 0
Queens 44 13.0 86.6% 98.2% 67.5% 1022 T7a L 243 3]
System . A76. 13.6 85:0%: | 96.0% ! 05.2% | 6354 4154 | 2200 0

Definitions : Availability measures the percent of time that a unit is running and available for customer service. Al
service outages, regardiess of cause, count as downtime in the availabilify calculation. (Nofe: Units out of service for
capital rehabiltation are excluded from the cafeulations)

AM Peak: 6AM-10AM
PN Peak: 3FM -7 PM
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REPORT 8-2015 WP#12D 146 MANHATTAN STATIONS RANKED BY % OF STRUCTURAL COMPONENTS IN SGR

S MRN  Stafon Age Unolzt  Typa Une Seg. Boro ; i
306 Fulton st 815 W2 e Nzzmaslonp  Monhatin 531
206 Marble Hilf - 225 5 1075 3 i Tthavedway  Monhattn 71
259 Tyckman 3t 1085 1 By JthAveBway  Manhuttan 2
7 1165 1098 1 B Tth Ave-Bway  Manhutian 22 b33 13
308 Cathadral Phowy - 1205¢ 1089 % suB TthAvBwsy  Manhatisn 23 50 19,
208 4035¢ 3089 & sU8 Fhavo-Bemy  Manhitton 23 a4 15
314 655t 1055 1 s ThaveBway  Manhattan 2% [} 18
332 Pukanst 864 23 sun Chatke Street Manhatton x®T r Ea3
393 1165t 961 6 e Lexngton Marthatwn ] 40 k3
397 865t 961 4,56 sus {exington Marhottan &1 8 28]
412 Fuiton st 06 2% sug Ieington Manhattan a1 178 54/
258 T785t 851 5 U8 Lexdageon Manhatien 53 7 1
427 Puiten St B2 AL SUR 8 Avo, Manhatsn a2 %2 18
=925t 1058 123 p::) TthAve-Bway  Meahatton 82 B4 o=l
258 207 5% 1085 3 v TthAveBwsy  Manhattan 2 33 - ¢
330 9635t 109.9 1,23 sug ThAvrSway  Manhoton 48 s 38
13 TimesSg 425 964 NOR B Beozdvay Manhstten 42 &8 2%
394 1305t $61 6 sug Lexington Manhstten a8 23 8!
402 Bleneker St WHs & sus Lexington Manhitian ELS 38 34
845 595t 4299 2 s ThAve-Bway  Manhattan 2 &3 1
458 1355t 0O ABLO  SUB 8 ave. Manhattin 4 & 25
353 $285 961 45,6 43 Laxingion Marnharean 5¢ 64 2
327 ChambereSt 962 123 SUs WhAve-3way  Manhstan 48 3 26
261 SISt 520 ABCD VB fith Ave, Mantattan :°3 105 5
396 965¢ 9L 5 U8 Lexingean Mashatton £ 0
223 Lealngton Avv 635t 243 F U8 Saod Street Manbattan 2 &7
434 Bowling Green 002 4% KB Lexiapton Manhnrian 1 n
163 Q5 BLD ALE g Bt Aven Manhattan 59 ns
413 Wall S¢ W2 48 B Laxingron Manhatisn 42 B8
239 Delancey St W7 E 98 fth Ave. Manbattan 4¢ =
23 Contiandt St 864 3 sug Broadway Mapiatan 38 53
466 SAv 857 sus Flushing Wnbation -] 54
164 3458 L0 ALE i) Btk Ave. WManhatan 184 187 9
329 RectorSt 4623 sup PhAvedway  Manhatren 48 s5 4
40 595t 961 355 sUs Latingron Menkama &7 95 3
40 1268y 2083 2,3 e tenex Mankatmn K] 98 3
o6 255 1098 1 g7y Tthave-Buay  Manhittan A 3 2
467 TimasSq - 42 5t 3187 sUn Fusking Mamhattan 2 a2 2
143 2078t 80 A sUB fhaves Manhotean RS ] 3
18 85t NYU 372 NA s5uUB Sroadwey Mynhatmin a4 58 4
401 S1s 9%BL 5 su3 Lexington Vanhatmn 59 o8 &
463 Grang Central« 43 5% 1035 § sus Shuttle Manhatin 38 52
230 South Faery 301 suB TthaveBway  Manbattan 56 50
230 Brosdway ~ Lathyarte 5t T BOEM  SUB sthAve. Manhattan 45 88
302 181 %% 0BS 1 sua T Avetursy  Munhattan 46 68
A4 21051 038 23 sun Lenws Manhation, 7 14
IS Lexington Av- 535t BLD EM U8 Queehs Manhastan ks 4%
Y16 4258 Brone Patk 747 BOFM  5UB 6th Avn, Muntattan 57 s
722 Resosevaft tatand U8 F sus 637 Streed Marhstten 15 28
28B4 East Broadway %7 F U8 $th Av, Manhatten 28 <]
220 1555¢ 812 BD st Concodtize T Monhattan 30 58
31 3850 373 123 s ThaveBway  Manhattan n u8
15 145t~ Unlen Sq 864 N U8 Smodway Manhatian 13 58
28 WhitshallSe P R 508 Broadway Manhaitan 13 "
U7 145t Union $q 888 L 5B Canarste Manhatray as 5
07 Broyd ST 8B ir sup Nuwsaykaop  Manhotmn a1 £8
12 345¢ 984 NQR suR Brosdway Manhattan 48 b3
393 Waltst 264 2.3 SuB ClarkStreet  Mophatwn 38 59
115 8av a2l B Cansrzfe Manhatan 26 3%
200 18185t 1086 3 suB Tth AweBeray  Moshattan E-d 44
217 Times§g-425t 873 32,8 suB Fhavedwy  Menhatian 68 108
TG #7 - 80Tz Rotkelnd|ey Cor 737 BOEM  suB Bth Ave, Manhattan 55 69
T 3% 787 BOEM SUB Bth Ave. Manhatn S8 96
359 ConmiSt 848 GE sus &th Ave. Manhattan 43 %
418 Ganalst 0986 5uB texington. Manhattan 33 24
06 14 8k Unlon Sy 3092 4,56 5U8 Leningron Manhattan 49 kel g
573 World Trade Contar BROE suB Bth Ave, Manhattan 42 80 9
150 725 B0 BC U8 ath Ava. Manhattne 42 83 3
12 Broaidyn Bridye - City Hall 1059 456 S8 usington Manhatin 84 el 13
325 Conhtst SE2 1 U 7th Ave-Bway  Marhstten 3 37 7
166 %45t 8an ALE s &h Ave. Manhattan €2 & i3
159 61 St~ Musetem of Natural Hizko 85 B8 suB SthAve. Maghattan 32 52 7
438 1938 1098 23 suB tenox Manhetran 43 44 7
LE i34 1098 2.3 ) Lenox Manhattan 32 33 7
383 §85¢ 863 5 sus Lesington PAanhatten 27 3 [
B 5Av-593¢ 945 ROR  SUB Bravdway Manhattan 3 L] 7
I3 Lhambars St e aC sun B fye. Manhattsn 23 > 7
08 1378 9099 4 sus TthAve-Bway  Monhattan 2 36 5
146 1815t 804 R Bthave, Muonhattan 57 paio] 13
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REPORT 8-2015

WPH#6A - RAW STRUCTURAL AND ARCHITECUTRAL DATA FROM
NYCT CPB (9.17.14)

STRUCTURAL CONDITIONS

Page 108 of 349

i DRAFT
2007 Survey 2007 Strvey 2012 Survey, 2012 Survey
Not Adjusted Adjusted Not:Ad]usted: Adjusted
Adjusted to reflect the | Adfusted to reflect the profected
campletion of alf 200509 pshot of fetton of aff 2010-14
22 asnapshot of I fivork foldstyle dittons exlsting in 2042, This |progrommed wosk. Thisis the
conditlons extsiing In 2007, reheh profects]. Thisservedaso |is HYCT' best avalable dota o [onfy dota goiat that shows the
benchmork for plonntag ihe Peyrrent® conditions, fnpact of component-based
201014 component progrem, Investment.
%30 0rworse ] %AD orwosse |% 3.0 orworse [%A00rworse (3.0 0rwarse 19 4.0 orwrse fX38orworse K48 or worse
Comp Systenr-wide 2% 5% 8% 4% 27% 4% 234 P
£ byType
Stalrs 27% 4% 3% % 23% 3% 17% 1%
Platforen Edges 57% 13% 49% 9% 43% 0% 32% 6%
Windscreans 42% 10% 3% 9% 3% 5% 15% 3%
Cannplas 37% 198 26% 13% 4% 9% 3% 3%
Plalform Corapenents 38% 6% 33% 5% aa% 5% 25% 2%
{Mezzanine Components 3% 2% 18% 1% 15% % 2% 0%
entifators 40% 5% 38% % 38% 5% 33% 3%
Other 41% 1% 39% 12% 28% % 9% 5%
Components by Borough
Bronx 2% 5% 19% 3% 23% B% 18% %
iy A3% % 28% &% I2% 5% 21% %
t 18% 2% 18% 1% 2% 2% 20% %
Quasns AT% Erd 39% 5% 354 8% 26% A%
tampaneals by Station MEN{lne
i i 3 1% % 1% 14% K 24% A% 12% 1 *BW-A“O:TZ
1oyt Ave-Astorta Divd 52% 0% | 5% 0% 75% 22% 66% 18% 2 [BMEAstosta
Grand Ave-30 Ave 5% 0% 65% % 734 ) 0% 7% 0% 3 {BMT-Astoria
Lmadwav 3% 9% 3% % 68% 14% 55% % 4 |BME-Astoriz
Washington Ave-36 Ave 3% 0% 3% 0% 7% 13% 52% 13% 5 _|BMT-Astors
Beabe Ave-33 Ave 674 19% 67% 108 73% 9% 4% 9% 6 |BMT-Astoriz
i Avepue 124 0% 17% % 23% 956 23% 0% 7__|BMY-Broadway
5th Avenue 3% 0% 3% % 23% i3 23% % 8 |EMT-Broativay
57¢h Straet 17% 0% 1% % A% f23 33% % 9  |BMI-Broathvay
49th Straet b i 6% 34% 6% 268 % 12% 13 10 |BMI-Broadivay
Timas Sguare-42nd Street 5% {173 5% o*d & 0% 2% &% 11 |BMT-Broadviay
34th Street 5% 0% 5% 0% 15% 9% 15% o% 12 {BMT-Broadwa
BthStreet  f 18% % 18% 0% 25% Fo 25% 2% 13 |BMI-Broadway
2314 Siront 1% o4 19% % 24% 3% % 3% 14 8MI-Broadway
Union Square 174 % 1% 0% 4% [3 4% T% 15 [BMF&oa dway
8¥h Street [ % 8% 0% 103% o% 10% 0% 16 {aMT-Broadwa
Psince Strast 8% o 9% 0% 0% 0% 26% o% 17 |BMT-Broadway -
(Canal Street (UL} 2% 2% 29% 2% 30% % % 0% 18 jBMI-ficoadwa
Canal Streat {IL} 0% 0% 30% % 30% 0% 30% T% 19 jBMT d
City Hall 4% 0% 35% o% 3% 3% 18% 0% 6 SMT-Broadwsy
Cortandt Straat % % o T4 8% % &% 0% 2L |amr-Broadway
fector Sireat 50% 16% 508 I6% 4%% 35% 5% 0% 22 |BMT-Broadway
Whitehali Street 3% 3% 13% 3% i 0% 2% 0% 23 {BMT-Broadway
Coutt Straet 1% 9% 8% 9% A8% 3% 36% 0% 24 |BMY-Broadway
lay Street/Metrotech % 3% 4% 3R 33% 9% 30% [+ 25 iBMT-Broadway
{0ekalh Aveaue 5% 0% 5% 0% 0% R 0% (13 26 1DMT-4th Ave
factfic Straet 3% o 3% o4 5% 8% 5% o 27 _|BMT4th Ave
inlon Straak 0% L] 0% B3 25% &% 25% 0% 28 [BMT-4thAva
Sth Stract 48% 8% 48% B% 5% 5% A5% 0% 29 {BMT-4th Ave
Prospect Avenue 40% 0% 40% 0¥ 53% 1% 338 13% 30 {BMT4th Ave
25th Street 37% % % 0% 39% A1%4 39% 0% 31 isMEath Ave
36h Street 0% vE Jo% D 8% 4% 18% 4% 32 [BMT4thAve
45¢h Streat 5% % 5% 0% 45% 3% 45% 3% 33 EBMT4 thAve
s3nd Street 35% 0% 35% [ 31% 0% 3% @ 34 [BMY-ith Ave
59th Streat IF% 7% 31% T 53% 3% 54% 3% 35 i_ﬁ_}gl‘f-dthl\vc
Ray Ridgs Avenue 0% a% 27% 0% 48% 0% 48% o4 36 §BMI-4thAve
7745 Streat 11% o8 1% 0% A% ) 3% 6% 37 l BMI-4thAve
86%h Street 69% A% 27% 0% 21% 0% 23% 0% 38 1BM7~BthAva
95th Sireel 15% % 15% 0% 26% 0% 26% 0% 39 [BMT4thaAve
Atlantic Avende A% 0% 4% % 3% % 3% 0% 40 [BiMTirighton
7ih Avanus a3% 13% 55% 5% 8% 14% &% sk 41 _|BMT-Brighton
Praspect Park 44% 1% 44% 1% . 44% o% 33% 0% 42_iBMT-Brightan
Parkside Avenve 1% % 71% 5% 6% 5% 504 5% 43 |BMT-8righton
Chutch Avenua 39% % A9% 0% 35% 0% 35% 0% 44 |BMT-Brighton
Boverly Road &% 0% HY 0% 3% 21% 42% 16% 45 |BMT-Beigh
Cortelyou Road 35% 5% A% 5% 3% o% 42% 0% 45 [HMY-Bilalt
{nawiirk Avenue 0% 8% (3 0% 0% 0% 0% 0% 47 |8MI-Brightan
Avantie t 0% % 0% 0% o4 0% 0% 0% 48 |BMT-Brightan
Avenue ) %, 0% 6% 0% 0% 0% 0% 0% A8 10MT-Brighton
Avela M 0% 8% 0% 0% 0% 0% 9% 0% 50 _jBT-Brightory
{Kings Highway 33% 5% &% 3% 0% '3 7S 0% 51 |sMtBilghton
Avenge U % % 0% 0% 0% % w4 % 52 {BMT-Brighton
teck Road 9% 0% 0% o 0% 0% 8% 8% 53 18MT-8rightan
Sheepshoad Bay % 0% _ 9% o% 12% 173 1% 0% $4 i{BMF-8riohton
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2007 Survey 2007 Survey 2012 Survey 2012 Survey
Not Adjusted Adjusted Not Adjusted Adjusted
Adjusted to reflect the [Adfusted 3o reflect the projected
completion of all 200509 fiol of Jetion of of 2610-14
Ref 1 yashal of 1 d work {old-style conditions existing in 2012, This {programmedsvark. Thisls tire
ditions exlsting & 2007, rahab projects), Thissesved os e lis NYCTs best avalloble dowon  {only data pofat that shows the
benchmuark for plonning the “ctirrent™ conditions. inpact of camponent-based
2010-14 componeat progrom. Investment.
553.0 0r WoTse | % 4.0 o1 viorse | % 3.0 o warse |% A0 orworse 1%53.00rwatse % A00rworse 1%3.0orviorse 194,001 worse
{Brighton Beach 30% oY% 3v% [ 23% o% 2% 8% 55 {BMY-Brighton
Ocean Parkway 64% o €A% 0% 8% 0% 28% % 55 _{BMT-Arighton
Wast 8th Streat 13% 0% 13% 9% &% 2% 84 2% 57 |BMTConeyls
Stiiwell Avanue o% 0% il 0% o4 6% 6% (12 58 [BMT-Coneyls
9th Avenua 4% A% 26% 16% A2% 8% 7% 11% 59 [BMT-West End
Fe. Hamilton Pathway 83% 308 wh 8% o] o o 0% 60 _|BMT-West End
sothsicest 25% [ o% o 9% o 9% % 61 |BTWest End
55t Strent 50% 5% o 0% 9% (23 % 0% 62 {BMI-West End
620d Strent 63% 41% o 0% % 0% 123 % 63 {BMT-West End
7Ist Steeat 89% 2% oX 0% 4% 0% 4% 0% 64 |BMT-West Epd
791h Street 3% 7% 4% 0% 0% o4 0% 0% 65 [BMT-West End
18th Avenus 3% 32% 3 % o% % o% 0% 66 _|BMEWest End
201h Avenye 4% 30% % 0% 0% 0% 0% 0% 67_|BMEWaost End
ay Parkiray B3% 22% 0% 8% 0% 0% 0% 13 68 {BMT-West End
251k Avenue 85% 14% o 0% % 0% % 6% 69 1BMT-West End
Bay 501h Street 61% 0% o% o% 0% 9% (1] 0% 70 {BMT-Wast Enad
8th Avenue 7% 27% 77% 2% 8% A% 6% 0% 71_}BMT-Ses Bench
Ft. Hamiltor Pasfavay 82% 7% 82% 1% 0% 30% 5 0% 72 {BMT-Sea Beach
New Ulrecht Avanue 89% 4% B3 4% 4% s 4% 0% 73 iDMT-Sea Beach
18th Avenue 100% 52% 3084 52% 4% AB% a% 0% 74 {BMT-Sea Beach
7ot Avenue 160% 13% 200% 13% 39% 5% 5% 0% 75 _|BMT-Sea Hsach
Bay Parkway - 28% 37% 95% % B4% 125 o4 0% 76 |BwTSealeach
Kings Highway 95% 3% 96% 22% 9% A2% 4% 0% 77 {BMT-Sas Beac
Avenue U 160% 35% 100% %% 59% 31% 0% 0% 78 {0MT-Seq Beach
86th Streat BESY 284 B4% 25% 61% 13% 4% 0% 79_{UMY-Ses Beach
3235t Streal 63% 22% S6% 22% 424 3i% a% 7] 80 {6MTdamalca
113th Strent 63% 8% 54% 8% 563 25% a% 9% 81 {BMT-famalca
104th 5t - 102nd St 84% 424 9% 32% 4% 37% 2% 1] 82 {BMT-famaica
Woodhaven givd, GI% 8% 54% 4% SFA 2% €% % 83 |8MT-famaica
Forest Parkuray - 85th 5t 63% 0% 3% 9% 74% 42% 74% 42% 84 MT-Jamalea
Elderts lene - 75th St A7%% i 43% 03 £63% 47% &% 4% BS |oMT-Jamalca
Cypress Hills 83% 26% 0% 17% 67% 8% &% 8% 86 |BMTJemalca
Crascent Streat _ % 9% 0% 0% % 5% o 0% 87 (BMTdamalea o
Narwood Aveaue % 0% o% a3 mé 0% o% o% B8_{EMT-Jartaits
{Clcve!and Steeat 6% 0% 0% 0% o% 8% 0% 0% 89 {0MT-lamaic
Van Slelen Ave 5% (23 9% % 8% % 8% 0% 90 M T-Jamalca
Y 1% 8% 10% 9% 8% 8% 8% (173 91 juMTdamafa
19% 6% 19% 0% 4% o% 4% 0% 92 |9MT-famalca
42% oK 42% 6% 18% 0% 9% % 93 |ami-Jamsics
38% o4 3% % 1556 0% 15% g% 93 |BMT-famalcs
33% 9% 33% % 1% 6% 1% 0% 95 OMT-damalca
2% o% 3% 0% % 0% 4% 0% 96 |DMYV-lamatc
51 1k 5% 10% 218 0% 143% 0% 97 |[BMT-lamaica
3% 0% 25% &% 4% 0% 4% 0% 98 [BMT-lamalca
2% o 2% o4 Friil o 22% 0% 95 [BMT-Jamatca
0% o 29% % 8% 0% 8% 0% 100 |OMFlamalca.
Marcy Avenue 45% 0% 45% % 13 0% 10% o% 161 M-l
Essex Street 81% ¥ A% % 30% 3% 0% % 102 |8MT-Nassait Loop
Bowery 1% 2 1% 2% 5% 5% n% 5% 303 [BMT-Nassai Loop
CanglStreat 6% 0% 0% 0% 9% A% 29% 4% 104 [BMIT-Nassau Loop
Chambers $teset 4% 0% 0% §i) 36% 3% 36% % 105 EBMT—Nassau Loop
Fuiton Streat 3% 0% 3% 0% 0% 0% 3 6% 106 [BMT-Nesssu Loog
firaad Streat 30%, 0% 0% % 15% 0% 15% D% 107 {DMT-Nassau Loap
Matropolitan Avenuia 33% (3 17% % 25% 0% 25% 0% 108 ]BMMM@ Ave,
iﬁesh Pond Road 0%, 10% 8% 0% 1% 2% 0% o4 109 IBMT-Myrtie Ave,
Forest Avanute 93% 29% 93% 23% 69% 38% 0% &% 110 |BMT-Myitle Ave,
Seneca Avenug 5% 46% 85% 45% B6% 57% 7% 9% 111 {BMT-Mystle Ave,
Wyckoff Avenue i) [ R 623 123 o 8% ih 112 {BMT-Myetie Ave,
Kalckethocker Aventte 0% 6% 5% 0% 5B % 16% 0% 113 BMT-Myrtle Ava.
Central Avenus I60% A7% 76% 5% 42% 0% 0% 0% 114 (BMT-Myrile Ava,
Btk Avenue 19% 0% 9% 0% 15% o% 15% 0%, 115 {BMT-Canarsie
61h Avenua 4% 12% 49% 12% 33% 8% 33% 8% 116 {BMT-Canarsle
Unlon Squand 8% 8% 28% % 14% 3% 13% 0% 117 {BMT-Canarsle
ard Avanue 50% 15% 50% 5% 9% 0% 35% 0% 118 1BMT-Canarsie
st Avonue 40% 0% A% o% 50% 3% 50% 3% 118 |GMT-Conarsie
o] edford Avenue 55% 5% 55% 5% 483 BR AB% 15% 320 |BMT-Canarsia
Lorimer Streot 2% 0% 34% 10% 7% o 7% o 121 [BMT-Canarsle
Graham Avenus 61% 4% 6i% a% 6% 8% 60% 4% 122 [BMT-Canarsfe
Grand Streat 55% 25% 55% 5% 45% 15% 10% 0% 123 [BMT-Canarsle
[Montrose Avenue 76% 19% 6% 18% 4% 23% 3% 0% 124 [9MT-Canarsie
Morgan Avenve ATH 3% 41% 3% 52% 3% ABH 3% 125 {BMT-Canarsie
Jefterson Street 52% 0% 52% 0% 15% % 5% 0% 1726 f BiATCanarste
Dakalb Avenue S50% 4% 0% a% 35% o% 3] 0% 177 {BMECanarsie
Myrtl Avenue (53 0% % 0% o% 0% L] % 126 {BME-Canarste
Halsey Strpel 50% 3% 50% 3% 3% 0% 33% % 129 [BMT-Canarsle
|vnlson Avange 67% 0% a7% 40% 50% 6% . i) 123 130 [BMY-Canarsle
20118
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X

ROTH & ROTH, LLP,
Index #:

Petitioner,
-against-

THOMAS PRENDERGAST, NEW YORK CITY TRANSIT
AUTHORITY and METROPOLITAN TRANSPORTATION
AUTHORITY,

Respondents.
.4

ORDER TO SHOW CAUSE, VERIFIED PETITION and ATTACHED EXHIBITS

The below signature attests to the following papers: Order to Show Cause, Verified Petition, and
Attached Exhibits

/7/<

David 4 Roth

ROTH & ROTH, LLP
Attorneys for Plaintiff
192 Lexington Avenue, Suite 802
New York, NY 10016
(212) 425-1029
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% NYSCEF - New York County Supreme Court
! Confirmation Notice

Thls Is an automated response for Supreme Court/ Court of Claims cases. The NYSCEF site has
recexved your electrenically filed docurment(s) for: . -

Roth & Roth, LLP -v. - Thomas Prendergast et al

Index Number NOT assigned

Documents Received on  01/12/2616 07:58 PM

Doc# Document Type Motion #
1 PETITION

Does not contain an SSN or CPI as defined in 202.5(¢) or 206.5(e)
2 ORDER TO SHOW CAUSE { PROPOSED )

Doss nof-contain an SSN or CPI as defined in 202.5(e) or 206.5(g)
3 EXHIBIT(S) A :

Does not contain an SSN or CPI as defined in 202.5(e) or 206.5(2)
4 EXHIBIT(S) B

Does not contain an 88N or CPI as defined in 202.5(e) or 206.5(e)
5 EXHIBIT(S} C

Does not contain an SSN or CPl as defined in 202.5(e) or 206.5(a)
6 EXHIBIT(S) D

Does not contain an SSN or CP as defined in 202.5(e) or 206.5(e)
7 EXHIBIT(S) E _

Does not contain an SSN or CP! as defined in 202.5(e) or 206.5(e)
8 ~-EXHIBIT(S) F

Does not contain an SSN or CP1 as defined in 202.5(e) or 206.5(2)
9 EXHIBIT(S) G

Does nof contain an SSN or CP1 as defined in 202.5(¢) or 206.5(e)
10 EXHIBIT(S) H

‘ Does not contain an SSN or CPI as defined in 202.5(g) or 206.5(e)

1 EXHIBIT(S) !

Does not contain an SSN or CF’i as defined in 202.5{e) or 206.5{¢)
12 EXHIBIT(S)J

Does not contain an 8SN or CPl as defined in 202.5(e} or 206.5(¢)
13 EXHIBIT(S)K

Does not contain an SSN or CP} as defined in 202.5(e) or 206.5(e)
14 EXHIBIT(S)L

Does not contain an SSN or CP| as defined in 202.5(e) or 206.5(g)

Hon. Milton A. Tingling, New York County Clerk and Clerk of the Supreme Court
Phone: 646-386-5956  Website: hitp:ffwww.nycourts.gov/courts/1jd/supctmanh/county_clerk_operations.shiml

NYSCEF Resource Center - EFile@nycourts.gov
Phone: (646) 386-3033  Fax: (212)401-9146  Website: www.nycourts.gov/efile

Page 1 of 3
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Roth & Roth, LLP - v, - Thomas Prendergast et al

Index Number NOT assigned

15 EXHIBIT(S} M
Does not contain an SSN or CPI as defined in 202.5(e) or 206.5(e}
16 STATEMENT OF AUTHORIZATION FOR ELECTRONIC FILING
Does not contain an SSN or CPI as defined in 202.5(g) or 206.5(e)
17 RJ§ -RE: ORDER TO SHOW CAUSE

Does not contain an SSN or CPI as defined in 202.5(e) or 206.5(e)

Filing User
Name: DAVID A ROTH
Phone#: 646-491-1516 E-mail Address:  david@rothandrothlaw.com
Faxi: 212-532-3801 Work Address: 192 Lexington Avenue
Suite 802
New York, NY 10016
Authorized Agent
Name: ian Biggs .
Phone#: 212-425-1020 E-mail Address: ibiggs@rothandrothlaw.com
Fax # 212-532-3801 Firm/Business Name: Roth & Roth LLP
Work Address: 192 Lexington Avenue
Suite 802
New York, NY 10016

E-mail Notifications
An e-mail notification regarding this filing has been sent to the following address(es) on
01/12/2016 07:58 PM:
ROTH, DAVID A - david@rothandrothiaw.com

Hon. Milton A. Tingling, New York Gounty Clerk and Clerk of the Supreme Court
Phone: 646-386-5056  Website: hitp:/iwww.nycourts.govicourts/1 jd/supctmanh/county_clerk_operations.shtml

~ NYSCEF Resource Center - EFile@nycourts.gov
Phone: (646) 386-3033  Fax: (212)401-9146  Woebsite: www.nycourts.gov/efile

Page2 of 3
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 NYSCEF - New York County Supreme Court
./} Confirmation Notice

Roth & Roth, LLP - v. - Thomas Prendergast et al

Index Number NOT assigned

NOTE: If submitting a working copy of this filing fo the court, you must include
as a notification page firmly affixed therefo a copy of this Confirmation Notice.

Hon. Mitton A, Tingling, New York County Clerk and Clerk of the Supreme Court
Phone: 646-386-5956  Website: hitp//www.nycourts.gov/courts/1jd/supctmanh/county_clerk_operations.shiml

NYSCEF Resource Center -~ EFile@nycourts.gov -
Phone: (646) 386-3033  Fax: (212)401-9146  Website: www.nycouris.gov/efile

Page3 of 3
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2 Broatiway
New York, NY 10004
212 878-7000 Tel

Metropolitan Transportation Authority
State of New York

Januvary 27, 2016

David A. Roth

Roth & Roth, LLP

192 Lexington Avenue, Suite 802
New York, New York 10016

Re:  Roth & Roth, LLP, v, Prendergast, et al.. No. 150285/2016

Dear Mr. Roth;

I write in response to the attached notice from Michael Baccellieri of the New York County
Supreme Court. I anticipate that you may be serving and filing a new petition with a new index
number. However, I feel it is incumbent upon me to inform you that, in either case, the statute of
limitations period under C.P.L.R. 217 has expired and your petition is time-barred. In light of
this, you may wish to save the fees required to obtain a new index number.

?ﬁ ely,

%\_

Yason Douglas Barnes
Excelsior Service Fellow

Counsel for Defendants

Enclosure

The agencias of the MTA

MTA Mew York City Transit MTA Meiro-North Raliroag MITA Capital Construction
MTA Long Island Rail Road WA Bridges and Tunnels MTA Bus Company
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Barnes, Jason
[

—
From: efile@nycourts.gov
Sent: Wednesday, January 27, 2016 14:06
To: ‘ Jenniffer@Rothandrothlaw.com; david@rothandrothlaw.com;

Marc@rothandrothlaw.com; Barnes, Jason; audra@rothandrothlaw.com;
Audra@rothandrothlaw.com

Subject: NYSCEF Alert: New York - Special Proceedings - Other - <DOCUMENT REMOVED>
150285/2016 (Roth & Roth, LLP - v. - Thomas Prendergast et al)

TG

f;ﬁy"‘{k\ New York County Supreme Court

(.L»\

Jed ; DOCUMENT REMOVED FROM CASE/DOCKET ON
ke ~% 0172 7/2016

Case Information

Index #: 150285/2016
Short Caption: Roth & Reth, LLP - v. - Thomas Prendergast et al
Assigned Case Judge: Cynthia S Kern

Remove Reason

Michael Baceellieri removed the following document(s) on 01/27/2016 02:06 PM:

Reason: A decision has been made on your Proposed Order to Show Cause. I see the Judge ordered you to bring
by notice of motion instead. Unfortunately, if you intend to do that you'll need to commence a new special
proceeding. This index number is technically disposed because there has been a determination. The only two
documents that would be accepted under this index number would be a Notice of Appeal or a Motion to
Reargue. If you'd like to speak to the Chief Clerk you can send me an e-mail to mbaccell@nycourts.gov and |
will forward your information to her, Thank you. “

‘Doc # Document Type 'E,,Additional Doc Info ESpeéial Instructions | EFriledy Date ‘
119 ?\EOHCE OF PETITION _ v - ’ ; 501/22/2016_ '

Filing User Information

User Name: AUDRA ROTH

Phone Number: 212-425-1020

Fax Number: 212-532-3801

Email Service Address: audra@rothandrothlaw.com

Work Address: 192 Lexington Avenue, Suite 802, New York, NY, 10016

E-mail Seifvice Notifications Sent o _ o - ‘
Name - ~ Email Address - |

1
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<he' REQUEST FOR JUDICIAL INTERVENTION [~ Forcomoimleomy

UCS-840 (7/2012) 5 - - 1AS Eafry Date -
Supreme COURT, COUNTY OF Nassau
-~ R %gavAssrgned
Index No: l\—} g &I D ! q Date Index Issued: 7/7/2014

CAPTION :iEnterthe complets fase captxcn Do not use et“ | or et ano If more space
T s ottae o caption Hder sheet, s e i

jstequired, X o R Date.
ROTH & ROTH, LLP,

JUL 07 ap14

NASSAU COUNTY
COUNTY CLERK'S OFFICE

Plaintiff{s}/Petitionet(s}

~agalnst«

THOMAS C. KRUMPTER, ACTING COMMISSIONER NASSAU COUNTY POLICE DEPARTMENT,
NASSAU COUNTY POLICE DEPARTMENT and COUNTY OF NASSAU

ey
PRy

Defendant{s)/Res ondent(s)

NATUﬁEGF}ACT%N ORPROCEED!NG Check ONE box on{y and specufy where mdwated

MATRIMONIAL . T COMMERGIAL .
O Contéé{éﬁ = () Business Entity (including corporations, partnerships, LLCs, etc.}
NOTE: Foi all Matiimenial actions where the parties have children under O Contract
the age of 18, cofnplete and attach the MATRIMONIAL RJ! Addendun. O Insurance (where insurer is a party, except arbitration)
ForUncontested Matﬁmomal actions, use RJ} forrn ubD-13. Quce {including sales, negotiable instruments)
TORTS L R : - O Other Commercial;
O Asbestos ) fspecify)
O Breast Implant NOTE: For Commercial Division assignment requests [22 NYCRR §
O Environmental: 202.70(d)], complete and attach the COMMERCIAL DIV RJI Addendum,
(specity) REAL PROPERTY:  How many properties doss the appiication intlude? -
O Medical, Dental, or Podiatric Malpractice O Condemnation
O Motor Vehicle O Morigage Foreclosure tepecify): O Residential O Commerciat
O Products Liability: Property Address:
(specify) Street Address City State Zip
O Other Negligence: NOTE: For Morlgage Foreclosure actions involving a one- o four-family,
) {speuity) owner-occupied, residentlal property, or ah ewner-occupied
O Other Professional Malpractice: condominium, complete and attach the FORECLOSURE RJI Addendum.
specity) O Tax Certiorari - Section: Block: Lot:
O Other Tort: O Tax Foreclosure
fspecity) O other Real Property:
OTHER MATTERS L Lo ‘ (epecity)
O Certificate of incorporatmnl[)xsso!ut(on [see NOTE under Commerciai} SPECIAL PROCEEDINGS - ARG
O Emergency Medical Treatment O CPLR Article 75 {Arbitration) {see NOTE under Commercial]
O Habeas Corpus (® CPLR Article 78 {Body or Officer}
O Local Court Appeal () Election Law
O Mechanic's Lien O MHL Articte 9.60 {Kendra's Law)
O Name Change (O MHL Article 10 {Sex Offnder Confinement-tnitial)
QO pistol Permit Revocation Hearing O MHL Article 10 (Sex Offender Confinement-Review)
O Sale or Finance of Religious/Not-for-Profit Property O MHL Article 81 (Guardianship)
O Other: . O Other Mental Hygiene: :
(specify} (specify}
O other Special Proceeding:
- (SLc&ny
STATUS OF ACTlON OR P ROCEEDfNG Answar YES or NO for EV ERY quegﬁcn AND enter additmnal mformahon where indicate{l
| YES [ NO |
Has a summons and complaint or summons w/notice been filed? O (® Ifyes, date filed:
Has a summons and complaint or summons w/notice been served? O @ If yes, date served:
Is this action/proceeding being filed post-judgment? O (@ [Iryes, judgment date:
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INATURE OF JUDICIAL INTERVENTION:

" Check ONE box orily AND enter additionalinformation whers irdicated

O infant's Compromise

O Note of Issue andfor Cetificate of Readiﬁess

O Notice of Medical, Dental, or Podiatric Malpractice

O Notice of Motien
O Notice of Petition
@) Order to Show Cause

O Other Ex Parte Application
O Poor Persan Applicafion

Date Issue Joined:

Return Data:
Return Date:
Return Date:

Relief Sought:
Relisf Sought:
Relief Sought: Article 78 (against body or officer}

Relief Sought;

O Request for Preliminary Conference
O Residential Mortgage Foreclosure Setilement Conference

O Wit of Habsas Corpus

O Other (specn‘y)

RELATED CASES i
Case Title IndexICase No. Court Judge (‘f assigned} Refatuonship to Instant Case
Estate of Andrea Rebello by 11506/2013 Nassau Supreme Karen Murphy A Prior OSC was made for guidelines for
Nelila rebelio and Roth & Roth Hostaqe/ Barricade protocols in effect
on May 17, 2013. These protocols may be
contained within the requested
Department Manual, which Is the subject
of this Petltfon
“For parties’ W(thout ‘ah attomey, check” -1 R a
PARTIES if additional space is required; complete: hd attach the: RJt Addendum S
Parties Attorneys and/or Unrepresented thlgants lssue
Un- [list parties in caption order and Provide attorney name, firm name, business address, phone number and e-maill | 355004 ~ Insurance
Rep |{indicate party role(s) {e.g. defendant;  {address of all attorneys that have appeared in the case. For unrepresented (Y/N): Carrier(sh
3rd-party plaintiff), litigants, provide address, phone number and e-mail address, .
Roth & Roth, LLP Roth David A.
f.ast Name Last Namg First Name
YES
Roth & Roth, LLP o
D First Name Firm Name
. Primary Role: 192 Lexingtan Ave., Ste. 802 New Yorki New York- 10016
Pefitioner E} Streat Address Gity State Ono
Secondary Role (if any): 2124251020 droth@rothandrothlaw.com
Phone Fax e-mafl
Krumpter
Last Name Last Name First Name
Thomas OYES
D First Name Flrm Name
Primary Role:
Respondent Street Address City State Zip
Secondary Role {If any}: @NO
Phone Fax e-mall
Nassau County Police Dept.
Last Name Last Name First Name O
: YES
E:I First Name Finm Name
Primary Rofer
Respondent Street Address Gity state Zip @
Secondary Role {If any): NO
Phone Fax e-mnail
County of Nassau
Last Name Last Name First Name O
YES
First Name Firm Name
Primary Role:
Respondent Street Address City State Zip
Secendary Role {if any): @NO
Phone Fax e-mail

L AFFIRM UNDER THE PENALTY OF PERJURY THAT, TO MY KNOWLEDGE, OTHER THAN AS NGTED ABOVE, THERE ARE AND HAVE
BEEN NO RELATED ACTIONS OR PROCEEDINGS, NOR HAS A REQUEST FOR JUDICIAL INTERVENTION PREVIOUSLY BEEN FILED iN
THIS ACTION OR PROCEEDING,

Dated: July 7, 2014

/74/

- SIGNATURE

245590 David A. Roth

ATTORNEY REGISTRATION NUMBER

PRINT OR TYPE NAME

U printForm s
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/ROTH &ROTH, LLP, )

Atan IAS Part!ﬁ_‘ of the Supreme
Court of the State of New York,
County of Nassau, at the Courthouse
located at 100 Supreme Court Drive
Mineola, New York on this &G 7 __day
of o iy Q , 2014

PRESENT: E‘

Koren v. Mocph . WOTION SEQUENDE & f

Justice ORIGINAL RETURN DATE

RELEE (D AAT 7

SUPREME COURT OF THE STATE OF NEW, YQRE G romo zo
COUNTY OF NASSAU SUSTHRSIN CERULIN S

Sr— » X

R S Index #: éf’ﬁc / [y
M Petitioners, \{
-against- ORDER TO SHOW CAUSE
THOMAS C. KRUMPTER ACTING COMMISSIONER é; \\./} g/g/{ e ;;/fL{
NASSAU COUNTY POLICE DEPARTMENT, ’ iy A

NASSAU COUNTY POLICE DEPARTMENT,
and COUNTY OF NASSAU, u/

Respondents.
. - S X
UPON the annexed Petition of David A. Roth, an attorney duly admitted to practice law

in the State of New York, on behalf of the Roth & Roth, LLP ("Petitioners™), verified on the 7

day of July, 2014,/and upon all the papers and proceedings in this matter,

LET, Thomas C. Krumpter Acting Commissioner Nassau County Police Department,
Nassau County Police Department, and County of Nassau (“Respondents™) show cause at a Term
(As Pa~tl]
of this Court/\to be beld at the Nassau County Supreme Courthouse thereof located at 100

Supreme Court Drive, Mineola, New York on the .27/ day of /«i\){ v . 201 4, at 9:30 o’clock
7

in the forenoon of that day, or as soon thereafter as Counsel can be heard, e

WHY an Order should not be entered herein: i

Page 119 of 349




a 3
L0/2014 2:27 PM 25BOCA-GWFAX -> 12125323801 page 3 of

1. Ordering Respondents to provide Petitioners with records responsive to
requests in Petitioners’ FOIL requests detailed herein;

2. Declaring that the Nassau County Police Department’s decision to deny aceess
to the requested records was arbitrary, capricious, an abuse of discretion and
erroneous as a matter of law, and should be annulled;

3. Awarding attorneys' fees in favor of Petitioners and against Respondents in an
amount to be determined at the conclusion of this proceeding; and

4. Granting Petitioners such other and further relief as this Court may deem just

% and proper.
A Aine \ erTh ed Podi 4t e Witk Inden Number arsd Filing Date Endorsed Thereon

Sufficient reason appearing therefore, let pers s\ service of a copy of this order,
together with the papers upon which it was granted, upon Thomas C. Krumpter, Acting

] Commissioner , Nassau, County Polu,c Dcpartment Nassau County olice De ax'tn}égnt and
Cof ey . Qlfsza{&q SleliFierio . WW&(OV(} (Jf/u.,\g‘}i
} County of Nassau, I\on or beford the 012 day of 1. 2(_\« 2014, B deemed good
J5¢ and sufficient service. /

Dated:  Kulu 1 2014

z

Enter

7 r
4(@/41/, : L‘,gg/x Lo
’3 S.C. 7}/

/,
(R
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU

X
ROTH & ROTH, LLP,

Index #: (o Scl ()/;L(

VERIFIED PETITION

Petitioners,

-against-

THOMAS C. KRUMPTER ACTING COMMISSIONER NASSAU
COUNTY POLICE DEPARTMENT, NASSAU

COUNTY POLICE DEPARTMENT, e e
and COUNTY OF NASSAU, % gj g‘ﬁ @ f@
Respondents. /JUL 0% 300, .
X 2014
‘S‘AU o
C O
PRELIMINARY STATEMENT OFFicg

1. This proceeding is brought under Article 78 of the New York Civil Practice Law
and Rules ("CPLR") and seeks to vindicate the right of the public and of the Petitioners in both
obtaining information that should be freely accessible to the public and to require the
Respondents to comply with Public Officers Law § 87.

2. The firms of Roth & Roth, LLP along with Co-Counsel, Law Office of Byron
Lassin represent the Rebello family for the shooting death of Andrea Rebello. The Petitioners,
Roth & Roth have brought and action on behalf of the Estate of Andrea Rebello and her family
for wrongful death and other causes of action against the Respondents herein and other
defendants.

3. Defenseless Andrea Rebello was shot and killed by Nikolas Budimlic, a Nassau

County Police officer in her home on May 17, 2013.
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4. The Petitioners served a Freedom of Information Law (hereinafter FOIL) request
for the Nassau County Police Department Manual (hereinafter “Department Manual™) on the
Respondents. The Respondents subsequently failed to respond to either the FOIL request or the
appeal.

5. The Respondents herein are extremely sophisticated in the requirements of the
Freedom of Information law. They have police officers and employees that are assigned to
specifically handle FOIL requests. They have litigated FOIL issues many times over the years
and regularly citle to different sections of Public Officers law when denying access to
information based on various exemptions contained therein. Respondents are very aware of the

applicable time limits in which responses are required under the Freedom of Information Law.

6. On or about May 17, 2013 there existed a Department Manual for Nassau County
Police Officers.

7. Nassau County Police Officers are mandated to follow the Department Manual in
the performance of their duties as police officers.

8. The Department Manual applies to all Police Officers of all ranks within the

department all the way up to and including the Commissioner.

9. In all situations where there is an applicable section of the Department Manual,
the Nassau County Police Department (hereinafter “NCPD”) officers must adhere to the rules,

regulations, orders, and contents of the Department Manual.

10.  The history given herein is solely to demonstrate that the request is not being done

for any commercial purpose, as the reason behind the request and the standing of the Petitioner is
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generally irrelevant to the request for access to information that should be available to the

general public.

11. Ttis inexplicable that the Respondents herein would completely fail to respond to
this very simple FOIL request. The request and appeal were both made via certified mail and
properly signed for by the Police Department. The Petitioners herein have been forced to bring

this Article 78 and will be seeking attorney’s fees in conjunction with said petition.

12. The Respondents have a history of failing to comply with valid FOIL requests by
the Rebello family. Now, in addition to failing to provide public access to the Department
Manual, they are unnecessarily putting public monies at risk by failing to respond in any way 1o
the within FOIL request and appeal, thereby causing a situation where the County may be subject

to paying the attorney’s fees for the within Article 78.

3. The underlying request — Department Manual — is a document that is routinely
available to the public across the nation and in New York State. There are numerous police
departments across the country whose entire department manuals, patrol guides and other Police
Department directives are actually available online to be downloaded by the general public, not
even needing a specific request. The New York City Patrol Guide is available to the general
public online, and can be downloaded by anyone without the need for a FOIL request. The
NYPD Patrol Guide is even available through an application on ITunes which your affirmant has
on his IPhone and IPad. It is clear that a Police Department Manual should be accessible to the

public as well the Petitioners.
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14, In a previous application the Police Department has used the excuse that there is
an ongoing investigation to withhold information about the shooting death of Andrea Rebello

and the pertinent documents related to the shooting.

15.  Police officer Nikolas Budimlic is not the subject of any criminal investigation

regarding the shooting deaths of Andrea Rebello or Dalton Smith.

16.  No police officer is the subject of any criminal investigation regarding the

shooting deaths of Andrea Rebello or Dalton Smith.

17.  John Kourtessis is not the subject of any criminal investigation regarding the

shooting deaths of Andrea Rebello or Dalton Smith.

EXHIBITS

18. The following are the exhibits attached to this Petition:

A. May 28, 2014 FOIL request for the Department Manual and certified mail
receipts and green cards.

B. June 10, 2014 FOIL Appeal sent to Thomas Krumpter and the certified
mail receipts and green cards .

C. FOIL response dated Jan 2, 2014 — from a request made in June 2013

RELIEF SOUGHT

19. Petitioners bring this proceeding pursuant to Article 78 of the CPLR requesting
that the Court direct the NCPD and the County of Nassau to provide Petitioners with information
responsive to their FOIL requests dated May 28, 2014 for the Department Manual.

20.  Pursuant to Article 78 attorney’s fees and costs incidental to this Petition are

being requested.
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PARTIES

21.  Petitioners are attorneys for the Estate of Andrea Rebello who as members of the

public have requested public information.

22.  Respondent Nassau County Police Department is a law-enforcement agency
administered under New York Administrative Code, Title 14. The NCPD is a public agency
subject to the requirements of the Freedom of Information Law, New York Public Officers Law

§ 84 et seq.

23.  Respondent Thomas C. Krumpter is a public officer who is named in his official

capacity as Acting Commissioner of the NCPD.

24.  County of Nassau is a government agency subject to the requirements of the

Freedom of Information Law, New York Public Officers Law § 84 ef seq.
JURISDICTION

25. This Court has jurisdiction under Section 7801 ef seq. of the CPLR to review
administrative decisions made by the NCPD and the County of Nassau under CP.LR. §
7803(1), a mandamus proceeding propetly lies when a public administrative agency has failed to

perform a duty which is in its sole discretion.

26. The NCPD has sole control over its own records and is in possession of the

information to which Petitioners seek access.

27.  This action has been brought within four months of exhausting Petitioner’s

administrative remedies.
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YENUE

28.  Venue lies in Nassau County pursuant to CPLR §§ 506(b) and 7804(b) because
this proceeding is brought within the judicial district where the Respondents made the
determinations complained of and where the principal office of the NCPD, Acting Commissioner

Krumpter, and the County of Nassau lie.
STATEMENT OF FACTS

29. The facts herein are based upon affirmant’s personal knowledge, and the files
kept in Roth & Roth’s offices.

30.  The Petitioners have previously made various valid FOIL requests to the Nassau
County Police Department. The Police Department failed to respond or only partially responded
to most of the requests made until an Article 78 Petition was commenced. For example, in
January of 2014 the Petitioners received a response from the NCPD to a FOIL request made two
weeks, after the shooting in June of 2013. The FOIL response dated January 2, 2104 to the FOIL
request dated June 4, 2013 is attached hereto as Exhibit “C”. This information was provided 6
months later without any excuse for the delay and only came after the filing of a previous Article
78 but before any Order was issued.

31.  The reason behind a FOIL request is generally irrelevant to the production of
information. In this instance, it is important to understand the motivation behind the Respondents
withholding this information. The Respondents were and are aware of the lawsuit regarding the
actions of their police officers, police supervisors and/or agents and employees for the shooting

death of Andrea Rebello. Additionally, they were and are aware of the claims of Jessica Rebello
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for improper police conduct relating to the way they treated her after she was released as a

hostage from the house.

PROCEDURAL HISTORY

32. The Petitioners herein made a FOIL request dated May 28, 2014 requesting one item
— the Nassau County Police Department Manual. The Respondents did not respond in any way to
said request. See Exhibit “A”,

33.  As there was no response at all by the Respondents, this constituted a constructive
denial. An Appeal was made on June 10, 2014. An appeal requires some response within ten
days. See Exhibit “B”.

34.  The Petitioners waited almost 30 days, and still no response to the Appeal or the

initial FOIL request had been received and the within Petition has been filed to obtain the

information requested.
35.  The Petitioners have exhausted their administrative remedies and bring the within
Article 78.

CAUSE OF ACTION: ARTICLE 78 REVIEW
OF WRONGFUL DENIAL OF FOIL REQUEST

36. Petitioners repeat and reallege cach and every allegation contained in paragraphs
1 through 35 as if fully set forth herein.

37.  An Article 78 Petition is the appropriate method of review of agency
determinations concerning FOIL requests as well as to require agencies to comply with Public
Officers Law Section 87.

38.  Petitioners have a clear right under Public Officers Law § 84 ef seq. to the records

requested.
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39.  Respondents have not produced the records sought by Petitioners.

40.  Respondents have failed to respond to Petitioner’s FOIL request and appeal or to
properly invoke any of the exemptions under FOIL.

41.  Respondents did not meet their burden to provide specific and particularized
justification for withholding the requested records from disclosure under FOIL.

42.  Petitioners have exhausted their administrative remedies and have no other
remedy at law.

LEGAL ARGUMENT

43.  The Petitioners are entitled to the Department Manual as the Respondents have

improperly refused to deny or comply with Petitioner’s May 28, 2014 FOIL request.

44.  The Nassau County Police Department has failed to respond as required under the
FOIL laws and to the Petitioner’s FOIL request dated May 28, 2014 and therefore should be

required to give Petitioners access to the Department Manual.

45.  The benchmark case regarding FOIL issues as they relate to police records is the

Court of Appeals case Gould v City of New York, 89 NY2d 267 (1996) contains the oft cited
language regarding providing police records under the Freedom of Information Law as follows:

"To ensure maximum access to government records, the 'exemptions are to be

narrowly construed, with the burden resting on the agency to demonstrate that

the requested material indeed qualifies for exemption' (Matter of Hanig v. State

of New York Dept. of Motor Vehicles, 79 N.Y .2d 106, 109, 580 N.Y.S.2d 715,

588 N.E.2d 750 see, Public Officers Law § 89[4][b]).

46.  There is a presumption that all governmental records are available to the public.

The Respondents herein had the burden to respond to the May 28, 2014 FOIL request and the
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June 10, 2014 FOIL appeal and to either give Petitioners access to the Department Manual or to
claim some exemption as to why they could not give it. Justice Karen Murphy in Rebello v
Thomas C. Dale, Nassau County Police Department, et al. Index No. 11906/2013 (Sup Ct.
Nassau County, March 2014)" stated inter alia:

Accordingly, "[w]hen faced with a FOIL request, an agency must either disclose

the record sought, deny the request and claim a specific exemption to disclosure,

or certify that it does not possess the requested document and that it could not be

located after a diligent search" (Matter of Beechwood Restorative Care Center v

Signor, 5 NY3d 435, 440 [20051; see also Public Officers Law$§ 87{2], 89(3];

Matter of Lesher v Hynes, 19 NY3d 57, 64 [20 12]). "Put another way, in the

absence of specific statutory protection for the requested material, the Freedom of

Information Law compels disclosure, not concealment" (Matter of Westchester

Rockland Newspapers, v. Kimball, 50 N12d 575, 580 [1980]).

47. It is the Respondents’ burden to provide the ‘“particularized and specific
justification” for not disclosing requested documents. The Respondents have failed to do so.

48.  The complete failure to set forth and apply the FOIL exemptions to the request
made herein is clearly in violation of all applicable case law. Therefore, the Court should order
the Respondents to provide the information forthwith,

49.  There is a valid public interest in the disclosure of Nassau County Police
Department practices and procedures. The release of the information requested serves the public
interest by providing transparency and accountability for agency action. Associated Press v. US
Dep't of Defense 554 F.3d 273, 285 (2d Cir. 2009). Additionally, if those procedures are
cancelled or changed, the public has a right to know. This falls precisely into the purview of the

request for information in question. "Official information that sheds light on an agency's

performance of its statutory duties falls squarely within the statutory purpose.” U.S Dep’t of State

! Rebello v NCPD et al. was another Article 78 proceeding brought by the Petitioners against the Nassau
County Police Department and others, requesting an Order that the NCPD comply FOIL requests made in
June and July of 2013.
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v. Ray, 502 U.S 164, 177- 78 (1991).

ATTORNEY’S FEES

50.  Attorney’s fees in Article 78 proceedings may be recoverable by the Petitioners if
they prevail. The Petitioners herein are making an application for attorneys fees associated with
the Article 78 Petition and will submit an affirmation regarding the attorney’s hourly rates and

amount of hours spent if the Petitioners prevail.

51.  There is absolutely no valid reason that the Respondents did not issue some
response to the May 28, 2014 FOIL request. The Petitioner’s were forced to bring the within
application as there is no other remedy and at this point no excuse for the failure to provide
access to said Department Manual. Accordingly the request for attorney’s fe;:s is reasonable

under the circumstances.

PRIOR APPLICATION

52. There has been no prior application for the Department Manual requested in the
May 28, 2014 FOIL request. A prior Petition was brought requesting the “pertinent orders or
guidelines that were in effect on May 17, 2013 relating to Hostage/Barricade incidents.” It is
possible that there are some hostage protocols in the Departmental Manual. The aforementioned
Petition is presently assigned to Justice Karen Murphy, a decision was rendered and a judgment

is pending.

WHEREFORE, Petitioners respectfully request this Court issue a Judgment:

1. Ordering Respondents to provide Petitioners with access to Nassau
County Police Department Manual as requested in Petitioners' FOIL request
dated May 28, 2014;

10
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2. Declaring that the Nassau County Police Department’s decision to deny
access to the requested records was arbitrary, capricious, an abuse of discretion
and erroneous as a matter of law, and should be annulled;

3. Awarding attorneys' fees in favor of Petitioners and against Respondents
in an amount to be determined at the conclusion of this proceeding; and

4. Granting Petitioners such other and further relief as this Court may deem
just and proper. '

Dated: New York, New York
July 7, 2014

2

DAVID A. ROYE—

11
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ATTORNEY'S VERIFICATION

DAVID A. ROTH, an attorney duly admitted to practice before the Courts of the State of
New York, affirms the following to be true under the penalties of perjury:

I am a Partner of ROTH & ROTH, LLP, one of the Petitioners. I have read the annexed

VERIFIED PETITION

and know the contents therecf, and the same are true to my knowledge, except those matters
therein which are stated to be alleged upon information and belief, and as to those matters I
believe them to be true. My belief, as to those matters therein not stated upon knowledge, is
based upon interviews, facts, records, and other pertinent information contained in my files.

DATED: New York, New York
July 7, 2014

g

DAVID A. ROTH

12
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ROTH & ROTH, LLP &"
ATTORNEYS AT LAW
192 Lexington Avenue, Suite 802
New York, NY 10016
Office (212) 425-1020 Fax (212) 532-3801

May 28, 2014

Via Certified Mail

RRRH: 7013 1090 0000 7736 7481
Nassau County Police Department
Legal Burean

1490 Franklin Avenue

Mineola, New York 11501

Re.: Nassau County Department Manual

Dear Sir or Madam:

Pursuant to the Freedom of Information Law we are requesting the following:

1. A complete copy of the Nassan County Police Departinent Manual in effect on May
17,2013; ‘

Thank you for your cooperation to this matter.

DAR/drc
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ROTH & ROTH, LLP

ATTORNEYS AT LAW
192 Lexington Avenue, Suite 802
New York, NY 10016 .
Office (212) 4251020 Fax (212) 532-3801

|
June 10, 2014 N

Vi Certtfied Muil

RRERA: 7013 1096 §606 7736 5692
Nassan County Police Department
Legal Bureau

1490 Franlklin Avenue

Mineola, New York 11501

Re: Freedom of Information Law Appeal
Dear Sir or Madam:

[ hereby appeal the constructive denial to my May 28, 2014 FOIL request. The request
letter was originally sent to the Nassau County Police Depatiment Legal Bureau, 1490 Franklin :
Avenue, Mmeola, New York 11501, The police depattment has not acknowledged recetpt of _ ‘ |
this May 28" FOIL request in any manner, {

The records requested in the May 28" FOIL, were “[a} complete copy of the Nassau
County Police Department Manual in effect on May 17, 2013,” Attached please find a copy of
the May 28" FOIL request,

As required by the Freedom of Information Law, the head or governing body of an }
agency, or whomever is designated to determine appeals, is required to respond within 10 '
business days of the receipt of an appeal, If the records are denied on appeal, pleass explain. the
reasons for the denial fully in wrlting as required by law.

CC;  Byron Lassin, Esq,
Law Ofﬁce of Byron Lassin
39-18 63" Street
Woodside, NY 11377
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ROTH & ROTH, LLP

ATTORNEYS AT LAW
192 Lexington Avenue, Suite 802
New York, NY 10016
‘Office (212) 425-1020 Fax (212) 532-3801

May 28, 2014

Vig Certifted Mail

RRRE#: 7013 1090 0000 7736 7481
Nassay County Police Depattment
Legal Bureau ’
1490 Franklin Avenue

Mineola, New York 11501

Re. Nassan County Department Manual
Dear Sit or Madam:

Pursuant to the Freedom of Information Law we ate requesting the following:

1. A complete copy of the Nassau County Police Department Manual in effect on May
17,2013;

Thank you for your cooperation to this matter.

DAR/dre
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Nassau County Police Department
1496 Franklin Avenue
EDWARD P. MANGANO Mineola, New York 11501 VICTOR F. POLITI
COUNTY EXECUTIVE (5.1 6} 573‘880“ ACTING COMMISSIONER

" Jamuary 2, 2014

David A. Roth

Roth & Roth, LLP

192 Lexington Avenue, Suite 802
New York, New York 10016

Re:  Freedom of Information Law Request
Our File # LB 1210-2013/LB 1571-2013

Dear Mr, Roth:

The letter is in furtherance to youwr Freedom of Information Law request dated June 4,
2013, (as amended by your correspondence dated June 14, 2013) seeking various records
regarding the May 17, 2013 incident. As you are aware, irrespective of the denial of this FOIL
request and the objections stated therein, we have provided certain documents to your offices.
Notwithstanding, your office commenced an Asticle 78 proceeding and such matter is currently
before the Supreme County, County of Nassau Index No. 011906.

It was later determined that we were able to provide to your offices certain information
(specifically requested in your June 14, 2014 correspondence) seeking, inter afia, the identity of
NCPD personnel present at the scene. As the Article 78 proceeding had been commenced, we
had provided this information to the County Attorney’s office with the presumption that it would
be forwarded to your offices. It has recently come to our attention that such information is not in
yOur possession.

Accordingly, enclosed please find a Serious Incident Time Log Worksheet dated May 17,
2013 and the First Precinct Roll Call. These documents provide the 1de11t1ty of the NCPD
personne! that were present at the scene and on duty that evening.

Sincerely,

Joanne L. Oweis
Attorney - Legal Bureau
cc:  Brian Libert, Esq.
Byron Lassin, Hsq.
Christopher D. Clarke, Esq.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU
X

ESTATE OF ANDREA REBELLO by Administrator
NELLA REBELLO and ROTH & ROTH, LLP,

Petitioners,
-against-

THOMAS DALE COMMISSIONER NASSAU
COUNTY POLICE DEPARTMENT, NASSAU
COUNTY POLICE DEPARTMENT,

EDWARD MANGANO and COUNTY OF NASSAU,

Respondents.
X

ORDER TO SHOW CAUSE

The below signature attests to the following papers: ORDER TO SHOW CAUSE, VERIFIED
PETITION and ATTACHED EXHIBITS

y SO

David A. Rothe——m"

ROTH & ROTH, LLP.
Attorneys for Petitioners
192 Lexington Avenue, Suite 802
New York, New York 10016
(212) 425-1020
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU
- : X
ROTH & ROTH, LLP, Index No.: 6590/14
Petitioner,
AFFIRMATION IN
-against- OPPOSITION TO
PETITION
. THOMAS C. KRUMPTER ACTING COMMISSIONER
NASSAU COUNTY POLICE DEPARTMENT, NASSAU
COUNTY POLICE DEPARTMENT and COUNTY OF
- NASSAU, Hon. Karen Murphy

Respondents.

CHRISTOPHER CLARKE, an attorney duly licensed to practice law before the Courts
of the State of New York, and a member of the firm of LEAHEY & JOHNSON, P.C., attorneys
for Defendants THOMAS C. KRUMPTER ACTING COMMISSIONER NASSAU COUNTY
POLICE DEPARTMENT, NASSAU COUNTY POLICE DEPARTMENT ( collectively “the
| NCPD”) and COUNTY OF NASSAU (“the County”) (collectively “Respondents™), affirms the
following statements to be true under penalty of perjury pursuant to CPLR §2106; said
statements being based on the underlying motion papers, and on the papers contained in the file
1 maintained by the NCPD’s aforesaid attorneys and all the prior proceedings heretofore had

herein.

I, The Article 78 Petition filed by Roth & Roth, LLP (“Petitioner”) pertains
toa request made pursuant to the Freedom of Information Law (“FOIL”) on May 28, 2014 by
Petitioner to the NCPD. For the reasons detailed below, this affirmation is respectfully

submitted in opposition to Petitioner’s request for an Order of this Court:
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a. Ordering Respondents to provide Petitioners with records
responsive 1o requests in Petitioner’s FOIL request dated May
28,2014,

b. Declaring that the NCPD’s response dated July 14, 2014
denying access to the requested records was arbitrary,
capricious, an abuse of discretion and erroneous as a matter of
law, and should be annulled; and

¢. Awarding attorney’s fees in favor of Petitioner and against

Respondents in an amount to be determined at the conclusion
of this proceeding.

2. Here, Petitioner seeks the FOIL production of the entire Nassau County
Police Department Manual (“the Manual”), as it was in effect on May 17, 2013, Petitioner seeks
to obtain through FOIL a document that is exempt from production pursuant to New York State
Public Officers Law (“POL”) §§ 87(2)(e){iv) and 87(2)(f), but which it could obtain through the
usual discovery methods, subject to a strict confidentiality agreement, in the civil matter

captioned Nella Rebello as Administrator of the Estate of Andrea Rebello, Nella Rebello,

individually, Fernando Rebello and Jessica Rebello v. P.O. Nikolas Budimlic. P.O. Nicholas

Zaharis, County of Nassau, Thomas Dale, Commissioner of Police, Det. Martin J. Helmke, John

Doe Police Officers 1-10, and John Doe Police Supervisors 1-10, which is pending in this Court

- under Index No. 4911/2014 (“the Rebello matter”).! However, as shown herein, granting
Petitioner’s FOIL request for the Manual “replete with sensitive information about the [NCPD]’s
methods and operations, which could be publicly disseminated and potentially exploited by
terrorists, would create “a possibility of endangerment’™ (Asian American Legal Defense &
- Education Fund v. New York City Police Department,  AD.J3d

., N.YSZ2d (Ist

- "'The NCPD’s untimely response to Petitioner’s FOIL request, and its subsequent negotiations expressing a

~ willingness to provide its Manual pursuant to a confidentiality agreement in the Rebello matter did not, and do not,
- constitute a waiver of its right to claim that the Manual is exempt from FOIL disclosure pursuant to POL §§
87(2)(e){(iv) and 87(2)(f). See generally Miller v New York State DOT, 58 A.D.3d 981, 983, 871 N.Y.5.2d 489 (3d
- Dep't 2009, see also New York Times Co. v. City of New York Police Department, 103 A.D.3d 405, 959 N.Y.8.2d
171 {Ist Dep’t 2013).

2
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- Dep’t February 24, 2015) found at 2015 N.Y. App. Div. LEXIS 1550, *3), warranting denial of

Petitioner’s Petition to compel and dismissal of this Article 78 proceeding.

-

3. The factual basis of the request and procedural history are discussed in
greater detail below and in the Accompanying Affidavit of NCPD Detective Sergeant Israel

- Santiago, who have actual knowledge of the details precipitating this Article 78 proceeding. The
FOIL demand at issue in this proceeding represents a very small percentage of the total amount |
of FOIL requests received by the NCPD. Although the cornerstone of FOIL is “open
government” and “transparency” there are legitimate exemptions where records cannot be
released because doing so would compromise the police department’s primary function of law
enforcement and, in many cases, would cause true and serious risks to the health and safety of

Nassau County Police Officers and Nassau County civilians.

4. There is one FOIL dispute at issue in this proceeding. The NCPD has
properly denied the request for the entire Manual because to release it would create a safety risk
 to the lives of its officers and the County’s citizens (POL § 87(2)(f)) and would compromise
- non-routine investigative techniques of the NCPD (POL § 87(e)(iv)). As articulated in the

Accompanying Affidavit NCPD Detective Sergeant Israel Santiago, the NCPD cannot disclose

the Manual because the sensitive information within, if released to the public, would put the lives
- and safety of NCPD officers and the public at large in danger, as well as jeopardize the integrity
of any future police work. See Accompanying Affidavit of NCPD Detective Sergeant Israel

Santiago dated March 9, 2015 (“Santiago Aff.™).

3
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5. Thus, as demonstrated below and in the Accompanying Affidavits, the

Petition lacks merit and should be dismissed in its entirety.

PRELIMINARY STATEMENT

6. On May 17, 2013, New York State Parolee, Dalton Smith, was in the
process of committing an armed robbery inside Andrea Lynn Rebello’s house in Nassau County.
Nassau County Police were called and arrived at the scene. Thereafter NCPD Officer Nicholas
Budlimlic entered the house and encountered Smith, holding a gun to Ms. Rebello’s head,
threatening to kill both Ms. Rebello and the officer. Officer Budlimlic fired his service weapon

in the line of duty killing Smith and tragically striking and killing Ms. Rebello.

7. As a result of the tragic May 17, 2013 incident, a lengthy and thorough
investigation was conducted by the NCPD. The investigation resulted in the production of
. considerable amounts of docurnentation; much of which has been requested by Petitioner’s client
pursuant to FOIL and subsequent to those requests, disclosed by Respondents.” However, the
- Manual, which is the subject of this proceeding, contrary to Petitioner’s contention, falls within

the statutory FOIL exemptions to be addressed below and therefore must remain confidential.

8. The County and the NCPD remain committed to upholding the policies of
transparency and open government, the foundation principles of FOIL. Such commitment to

FOIL is only surpassed by their commitment to ensuring the safety of the citizens of Nassau

* Defendants respectfully request that the Court take judicial notice of the Article 78 proceeding commenced in this
Court under Index No. 11906/2013, captioned: Estate of Andrea Rebello by Adminisirator Nella Rebello and Roth &
Roth, LLP v Thomas Dale Commissioner Nassan County Police Depariment, Nassau County Police Department,
Edward Mangane and County of Nassau (“the First Art. 78 Proceeding™).

4
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- County and the safety of the Nassau County Police Department Officers who protect and serve
them. Thus, the NCPD is in the unique position of having to balance its statutory obligations
under FOIL with its obligation to perform its law enforcement assignments faithfully, dutifully,

. and with diligence.

9. Although the NCPD treats its obligation to comply with the statutory
mandates imposed by FOIL with the seriousness demanded by the legislature and the public,
 there are times where the NCPD’s limited resources hamper its ability to comply strictly with the
deadlines imposed by POL §§ 89(3)(a) and 89(4)(a). In light of the thousands of FOIL requests
: received, NCPD makes best efforts to meet the rigid response deadlines set in place by the FOIL

statute, while managing numerous equally important, administrative duties.

10.  The effects of these constraints on Respondents’ day-to-day operations are
| reflected in the good faith, but unfortunately untimely, responses to Petitioner’s numerous FOIL
| requests. See Santiago Aff. at Exs. D-E. Despite Petitioner’s contentions to the contrary,

Respondents’ efforts to comply with the mandates of FOIL have been carried out to the greatest

. extent feasible under the circumstances.

11. This proceeding arises from Petitioner’s erroneous contention that
Respondents are mandated to disclose the entire confidential Manual in response to Petitioner’s
- FOIL request served on May 28, 2014, Petitioner’s FOIL request seeks disclosure of a complete
copy of the Manual in effect on May 17, 2013. See Exhibit “A” to Petitioner’s Order to Show
Cause. Although relevant sections of this document have, at times, been disclosed in the course

of litigation and arbitration subject to a strict confidentiality and non-dissemination agreement, it

8y
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has never been disclosed in its entirety pursuant to a FOIL request as to do so would put lives at
risk and would reveal NCPD’s non-routine investigative techniques and procedures to the

detriment of the NCPD and the boon of prospective criminals.

12, Your affiant, with the consent and cooperation of Respondents, attempted
to accommodate Petitioner’s request for the entire Manual by making it available through the
typical course of discovery in the Rebeilo matter subject to a confidentiality and non-
dissemination agreement. Disclosure pursuant to a confidentiality and non-dissemination
agreement will serve the combined goal of ensuring the safety and lives of NCPD officers as
well as ensuring the preservation of its non-routine investigative techniques, while recognizing
the Rebellos’ valid need for the document for the prosecution of their civil claim. However,
although Petitioner agreed to the majority of the terms in the proposed confidentiality agreement, |
. Petitioner would not agree to return or destroy the Manual at the close of the Rebello matter,

insisting instead to pursue disclosure through FOIL.

13.  Respondents remain willing and ready to disclose the Manual pursuant to
a confidentiality and non-dissemination agreement that requires Petitioner to return the Manual
to Respondents’ possession at the end of the Rebello matter. Petitioner has balked to the
proposed confidentiality conditions and has taken the misinformed political position that the

' Manual should be available for public consumption.

14, Petitioner law firm, which represents the plaintiffs in the Rebello matter,
seeks to set a foolhardy precedent to allow the public at large access to the confidential Manual,

Petitioner stands behind the political position that the Manual should be a public document rather

6

Page 148 of 349




than a confidential NCPD record to be used only in the prosecution of the Rebello matter.
However, disclosure of the Manual through FOIL serves no legitimate public purpose, would put
lives of NCPD officers and Nassau County residents at risk, would reveal non-routine NCPD

investigative techniques and procedures, and, therefore, must remain confidential.

15, Thus, as demonstrated below and in the Accompanying Affidavits
annexed hereto, the meritless Petition should be dismissed with prejudice because the Manual
falls within the purview of the statutory exemptions covered by POL §§ 87(2) (e)(iv) and

87(2)(5).

PETITIONERS’ FOIL REQUEST HISTORY

16. In the last eighteen months Petitioner, in its own name and as counsel to
the plaintiffs in the Rebello matter, has served the County and the NCPD with a nearly relentless
series of FOIL requests as well as an Order to Show Cause seeking pre-action discovery. This
current Petition represents yet another attempt to secure litigation discovery under the guise of
- FOIL. Below is a full chronological recitation of the FOIL requests submitted by Petitioner and

Respondents’ responses:

A, Petitioner’s FOIL Request dated June 4, 2013 to the County and the NCPD

17. OnJune 4, 2013, Petitioner made a FOIL request upon the Nassau County
Attorney’s Office for documents related to the May 2013 incident. See FOIL Request annexed
hereto as Exhibit “A.” In response, Nassau County Attorney Brian Libert informed Petitioner,

in writing on June 13, 2013, that the request would be forwarded to the NCPD, as that entity was

7
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the repository of records responsive to the request. See FOIL Response annexed hereto as

Exhibit “B.”

18.  On June 7, 2013, Petitioner made a FOIL request upon the NCPD Legal
Bureau for additional documents related to the May 2013 incident. See FOIL Request annexed
hereto as Exhibit “C.” NCPD Legal Bureau Detective Sergeant Israel Santiago acknowledged
 receipt of the June 7, 2013 FOIL request on July 1,2013.* See FOIL Response annexed hereto
as Exhibit “D.” Shortly thereafter, on July 9, 2013, NCPD Legal Bureau attorney Joanne Oweis |
issued a denial of Petitioner’s June 7, 2013 FOIL request, citing exemptions pursuant to POL §§

87(2)(e)(i) and 87(2){(e)(iv). See FOIL Response annexed hereto as Exhibit “E.”

19, On July 24, 2013, Petitioner appealed the denial of the June FOIL requests
to then NCPD Commissioner Thomas Dale. See FOIL Appeal annexed hereto as Exhibit “F.” |
Commissioner Dale issued a denial to the appeal on August 12, 2013, citing exemptions to

disclosure pursuant to POL §§ 87(2)(e)(i), 87(2)(e)(iv), and 87(2)(g). See FOIL Appeal

- Response annexed hereto as Exhibit “G.”

B. Petitioner’s “Request for Information” dated June 14, 2013 to the County and the
NCPD

20.  OnJune 14, 2013, Petitioner made a “request for information” upon the
Nassau County Executive, Nassau County Attorney, Nassau County Police Commissioner, and

Nassau County Medical Examiner (identical requests were directed at each entity). See Request

’ Where relevant, Respondents will annex hereto their FOIL response cover letters only without enclosures 1o avoid
burdening the record before this Court with documents unrelated to the pending Article 78 proceeding.

* In his acknowledgment, Det. Sgt. Santiago also acknowledged receipt of Petitioner’s “request for information”
dated June 14, 2613, See Ex. *D.”
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annexed hereto as Exhibit “H.” On June 17, 2013, Deputy County Attorney Gerald Podlesak
informed Petitioner that the “requests for information” would be treated as a FOIL request and

would be forwarded to the appropriate agencies. See Response annexed hereto as Exhibit “.”

21, Petitioner, on July 1, 2013, filed four appeals of the purported denial of the
June 17, 2013 request. See FOIL Appeal annexed hereto as Exhibit “J.”. In response, on July |
3, 2013, Mr. Libert responded to Petitioner’s appeal in writing stating that the June 17, 2013,
correspondence was not a denial of Petitioner’s June 14, 2013, “request for information.” See
Response annexed hereto as Exhibit “K.” On January 2, 2014, Joanne Oweis informed
 Petitioner that due to Petitioner’s commencement of an Article 78 proceeding, it had come to the
attention of the NCPD Legal Bureau that records authorized for disclosure had not in fact been
disclosed to Petitioner after having been forwarded to the Nassau County Attorney’s Office. See
- FOIL Response annexed hereto as Exhibit “L.” In acknowledgment of the administrative
oversight, Joanne Oweis disclosed the Serious Incident Time Log Worksheet and the First

Precinet Roll Call. See Ex “L.”

22. Thus, Petitioner’s allegation in ¥ 30 of the Petition that Respondents “took
6 months” to respond to the June 14, 2013 request is a mischaracterization of the actual events |
that occurred. Petitioner’s June 14, 2013 request sought disclosure of the identities of the
officers who responded to the May 17, 2013 incident. See Ex. “H.” That request was

| acknowledged in the June 17, 2013 response by DCA Podlesak, who informed Petitioner the

| - request had been forwarded to the appropriate agencies for review. See Ex. L.

9
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23, Then, upon the conclusion of the investigation, the NCPD determined that
disclosure of the responding officers’ identities was authorized. The NCPD forwarded the
requested records to the County Attorney’s Office under the belief that they would then be
provided to Petitioner, as explained in the January 2, 2014 letter from the NCPD Legal Bureau to
Petitioner. See Exhibit “C” to Petitioner’s Order to Show Cause. However, due to administrative
oversight, the County Attorney’s Office did not provide Petitioner with the responsive records.
When the administrative oversight came to the NCPD’s Legal Bureau’s attention, the responsive

records were immediately disclosed to Petitioner. See Ex “L.”

C. Petitioner’s FOIL Request dated July 26, 2013 to the NCPD

24, OnJuly 26, 2013, Petitioner made yet another FOIL request to the NCPD
for additional records related to the June 4, 2013, and June 7, 2013, FOIL requests. See FOIL
- Request annexed hereto as Exhibit “M.” Petitioner appealed the alleged constructive denial on
August 13, 2013, See FOIL Appeal annexed hereto as Exhibit “N.” On August 20, 2013,
Commissioner Dale disclosed records responsive to the July 26, 2013, request and cited POL §
87 exemptions for withholding the remaining records requested. See FOIL Appeal Response

annexed hereto as Exhibit “0.”

25, On December 4, 2013, as certain aspects of the NCPD investigation into
- the May 2013 incident concluded, Commissioner Dale disclosed additional records responsive to '7,

. Petitioner’s July 26, 2013, FOIL request. See FOIL Response annexed hereto as Exhibit “P.”

10
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D. Petitioner’s FOIL Request dated January 30, 2014 to the NCPD

26. Petitioner, on January 30, 2014, made a FOIL request to the NCPD for
GPS records pertaining to the NCPD patrol cars that responded to the May 17, 2013, incident.

See FOIL Request annexed hereto as Exhibit “Q.” In response, on May 1, 2014, Ms. Oweis

disclosed GPS records responsive to Petitioner’s request. See FOIL Response annexed hereto as

Exhibit “R.”

 E. Petitioner’s FOIL Request dated March 27, 2014 to the NCPD

27. On March 27, 2014, Petitioner made a FOIL request to the NCPD seeking
; a “Department Patrol Guide” as well as NCPD hostage protocols and training. See Santiago Aff.
atEx. “A." The NCPD Legal Bureau acknowledged Petitioner’s request on April 11,2014, See
Santiago Aff. at Ex. “B.” On April 21, 2014, Petitioner appealed the alleged constructive denial

' of the March 27, 2014 request. See Santiago Aff. at Ex. “C.”

28.  OnMay 19, 2014, Acting NCPD Commissioner Krumpter denied
Petitioner’s March 27, 2014, request and informed Petitioner that the NCPD does not possess a
document named “Department Patrol Guide.” See Santiago Aff. at Ex. “D.” Acting in good

faith and in an effort to assist the more specific or particularized formulation of any future

. requests, Acting Commissioner Krumpter informed Petitioner that the NCPD utilizes a document :
entitled “Nassau County Police Department Manual” (“the Manual™) and provided Petitioner

with a copy of the Table of Contents to the Manual. See Santiago Aff, at Ex. “D.”

I
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L F Petitioner’s FOIL Request dated May 28, 2014 to the NCPD

29.  Petitioner, in choosing to ignore use of the Table of Contents, made the
most recent FOIL request for the entire Manual on May 28, 2014. See FOIL Request annexed
hereto as Exhibit “S.” On June 10, 2014, Petitioner filed an appeal of the alleged constructive
denial of the subject request. See FOIL Appeal annexed hereto as Exhibit “T.” On July 9,

2014, Petitioner commenced the instant Article 78 proceeding by Order to Show Cause.

30.  Onluly 14, 2014, Joanne Oweis denied the FOIL request for the entire

f Manual pursuant to Public Officers Law §§ 87(2)(e)(iv) and 87(2)(f). See Santiago Aff. at Ex.
“E.” Petitioner was again informed that a particularized request for a section of the Manual
could be made through use of the Table of Contents. See Santiago Aff. at Ex. “E.” Petitioner
also was informed of its ability to appeal the denial. See Santiago Aff. at Ex, “E.” Petitioner

did not take an administrative appeal of the July 14, 2014 denial.

G. The County and the NCPD have Responded to All of Petitioner’s FOIL Requests in
Good Faith and within the Precepts of POL § 87, et seq., to the Best of This Cash
Strapped Municipality’s Ability

31.  Petitioner’s selective summary of the salient procedural steps that have
transpired leading up to their most recent Petition is misleading and bordering on disingenuous.
As shown, Respondents worked diligently to respond to Petitioner’s many FOIL requests.
Indeed, as demonstrated, Acting Commissioner Krumpter provided Petitioner, in its capacity as
attorneys for the plaintiffs in the Rebello matter, with a copy of the Table of Contents for the
- Manual in response to the March 28" FOIL request, in an effort to aid Petitioner in making a

future, more specified demand for an existing document. See Santiago Aff. at Ex. “E.”
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However, although it was furnished with the Table of Contents and advised by Acting
Commissioner Krumpter to make a more specified FOIL request based on the items identified in
| that document, Petitioner has never served a request for any specific part of the Manual. Instead,
as shown, Petitioner served the May 28, 2014, FOIL request seeking disclosure of the entire

' confidential Manual. See Ex. S.

32. Further, it is noted, of course, that Petitioner’s FOIL requests, though
numerous, represent only a fraction of all FOIL requests made on the NCPD. Petitioner’s
present Petition, seeking disclosure to the public of the entire Manual, calls for the release of
confidential materials entirely unrelated and irrelevant to the Rebello matter, and for which

Petitioner has shown no need, warranting dismissal of the Petition in its entirety.

ARGUMENT
POINTI

THE NCPD PROPERLY DENIED PETITIONER’S FOIL

REQUEST FOR THE MANUAL BECAUSE IT IS EXEMPT

FROM DISCLOSURE PURSUANT TO PUBLIC OFFICERS

LAW §§ 87(2)(e)(iv) AND 87Q2)(5

33, The Nassau County Police Department Manual is exempt from FOIL
pursuant to Public Officers Law §§ 87(2)(e)(iv) and 87(2)(f) as disclosure would reveal non-
routine criminal investigative techniques and procedures utilized by the NCPD and would
endanger the life or safety of NCPD officers and, by extension, the citizens of the County.

- Generally, “[t]o promote open government and public accountability, the FOIL imposes a broad

duty on government to make its records available to the public.” Gould v. New York City Police

5]
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Department, 89 N.Y.2d 267, 274, 653 N.Y.S.2d 54 (1996); Farbman & Sons, Inc. v. New York

City Health & Hospitals Corp., 62 N.Y.2d 75, 476 N.Y.S.2d 69 (1984); Matter of Fink v.
Lefkowitz, 47 N.Y.2d 567, 419 N.Y.S.2d 467 (1979); POL § 84. However, the presumptive
availability of all records of an agency to the public for inspection and copying is tempered
when, such as here, the subject records “fall within one of eight categories of exemptions.”

Farbman & Sons, Inc., 62 N.Y.2d at 79; Capital Newspapers Division of Hearst Corp. v. Burns,

67 N.Y.2d 562, 505 N.Y.5.2d 576 (1986); POL § 87(2).

34.  “[There is a clear distinction between rights of access conferred upon the
. public under the Freedom of Information Law and rights conferred upon a litigant via the use of
discovery, and the courts have provided direction concerning the Freedom of Information Law as
opposed to the use of discovery under the Civil Practice Law and Rules (CPLR) in civil
proceedings and in criminal proceedings under the Criminal Procedure Law (CPL). The
principle is that the Freedom of Information Law is a vehicle that confers rights of access upon
the public generally, while the discovery provisions of the CPLR or the CPL are separate
vehicles that may require or authorize disclosure of records due to one’s status as a litigant or

defendant.” See Committee on Open Government FOIL-AO-F14095.

35.  “It is emphasized that the introductory language of § 87(2) refers to the
authority to withhold ‘records or portions thereof” that fall within the scope of the exceptions that |
follow. In my view, the phrase quoted in the preceding sentence evidences a recognition on the
part of the Legislature that a single record, for example, might include portions that are available

under the statute, as well as portions that might justifiably be withheld.” See Committee on Open

Government FOIL-AQ-F12748.
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36.  “To ensure maximum access to government records, the ‘exemptions are
to be narrowly construed, with the burden resting on the agency to demonstrate that the requested

- material indeed qualifies for exemption’.” Gould, 87 N.Y.2d at 273, citing Matter of Hanig v.

State of New York Dept. of Motor Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S.2d 715; Capital

Newspapers Division of Hearst Corp. v. Burns, 67 N.Y.2d 562, 505 N.Y.S.2d 576 (1986); see

also POL § 89(4)(b). “To invoke one of the exemptions of section 87(2), the agency must
articulate ‘particularized and specific justification’ for not disclosing requested documents.”

Matter of Fink v. Lefkowitz, 47 N.Y.2d 567, 571, 419 N.Y.$.2d 467 (1979).

37. POL “Section 87(2)(e) states in relevant part that an agency may deny
access to records or portions of records which ‘are compiled for law enforcements purposes and
which, if disclosed, would ... reveal criminal investigative techniques or procedures, except
routine techniques and procedures’.” See Committee on Open Government FOIL-AQ-F4655.
“The purpose of this exemption is obvious. Effective law enforcement demands that violators of
the law not be apprised of the non-routine procedures by which an agency obtains its

information.” Fink, 47 N.Y.2d at 572, citing Frankel v Securities & Exch. Comm., 460 F.2d

813, 817 (2d Cir. 1972), cert. denied 409 U.S. 889 (1972). “Indicative, but not necessarily
dispositive of whether investigative techniques are non-routine is whether disclosure of those
procedures would give rise to a substantial likelihood that violators could evade detection by
deliberately tailoring their conduct in anticipation of avenues of inquiry to be purs:.xed by agency
personnel.” Fink, 47 N.Y.2d at 572. “It is noted that in another decision which dealt with a
request for certain regulations of the State Police, the Court of Appeals found that some aspects

of the regulations were non-routine, and that disclosure could ‘allow miscreants to tailor their

1
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activities to evade detection.” De Zimm v. Connolie, 64 N.Y.2d 860 (1985).” See Commitiee on

Open Government FOIL-AO-F6468. “Manuals prepared or used by law enforcement agencies
may be accessible or deniable, depending upon the effects of disclosure.” Se¢ Committee on

Open Government FOIL-AO-F4661.

38.  The above rationale has been applied to a FOIL request for the Buffalo
Police Officer Personnel Policy and Procedures Manual when the Committee on Open
Government opined that “it is likely that various aspects of the manual are reflective of ‘routine
criminal investigative techniques and procedures.” To that extent, I do not believe that §87(2)(e)
could be cited as a basis for withholding. Nevertheless, other aspects of the manual might
indicate non-routine criminal investigative techniques or procedures, and, to that extent, the

manual could in my view be denied.” See Committee on Open Government FOIL-AO-F3657.

35.  Similarly, in response to a request for guidance regarding a FOIL request
for memorandum and policy as promulgated by the Yonkers Police Department in relation to
correct procedures and actions to be used during a high speed car chase, the Committee on Open
Government opined that the “request for memoranda and policy relating to correct procedures to
be used during high speed car chase might reveal non-routine criminal investigative techniques
~or procedures. To the extent that disclosure of the Department’s high speed car chase procedures
would allow ‘miscreants to tailor their activities to evade detection,’ | believe that records related

to the procedures may be withheld.” See Commitiee on Open Government FOIL-AQ-F3890.

40.  The Committee on Open Government distinguished routine procedures

from confidential techniques in its July 2, 1987, advisory opinion in response to a FOIL request
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on the Suffolk County District Attorney’s Office for the “Pre-trial Identification Manual.” “In

~ [the Committee’s] opinion, the investigative techniques discussed in the ‘Pre-trial Identification
Manual’ are more akin to ‘procedures (which) are ‘routine’ in the sense of fingerprinting or
ballistic tests’ than to the confidential techniques used in investigating the activities of nursing
homes or eavesdropping techniques. It appears that the latter two techniques are used to detect
criminality in a discreet manner, such that disclosure of the techniques would allow the
individuals under investigation to evade detection or to avoid successful prosecution.” See

Committee on Open Government FOIL-AQ-F4655.

41.  If the court is unable to determine whether a withheld document falls
wholly within the scope of the asserted FOIL exemption, an in camera inspection should be

conducted and disclosure of any non-exempt records could be ordered. Xerox Corp. v. Webster.

65N.Y.2d 131, 133, 490 N.Y.S.2d 488 (1985). However, an agency is permitted to generically
identify the kinds of documents sought and the risks of disclosing the documents. Whitley v.

New York County Dist. Attorney’s Office, 101 A.D.3d 455, 955 N.Y.S.2d 42 (1st Dep’t 2012);

see also Lesher v. Hynes, 19 N.Y.3d 57, 67, 945 N.Y.S.2d 214 (2012) (holding that “agency
must identify the generic kinds of documents for which the exemption is claimed, and the

 generic risks posed by disclosure of these categories of documents.”).

42.  Asdemonstrated in the Accompanying Affidavit of Det. Sgt. Santiago,
 disclosure of the Manual pursuant to FOIL without the disclosure being subject to a
. confidentially agreement will expose non-routine investigative techniques and procedures used

by the NCPD to the public and will expose to unjustifiable risk the lives and safety of the NCPD

17

Page 159 of 349




officers and the public at large. More specifically, Det. Sgt. Santiago averred, in pertinent part,

as follows:

10. The statutory framework of FOIL supports the NCPD Legal
Bureau’s denial of the subject FOIL request as the statute
provides exemptions from disclosure of records which if
provided, would reveal certain investigative techniques or
non-routine procedures and further, would endanger the life or
safety of any person. See New York State Public Officers
Law §§ 87(2)(e)(iv) and 87(2)f). It is the responsibility of the
NCPD to ensure the continued safety of its officers, and to do
so it is imperative that the NCPD keep tactical procedures
from public disclosure. The current climate of rising hostility
directed at police departments, both locally and nationally,
makes preserving the confidentiality of the Manual a top
priority. Releasing the Manual to the public would reveal
intimate tactical information that, in the hands of prospective
criminals, would be used not only to evade detection by the
NCPD, but also would unnecessarily increase and exacerbate
the risks faced by NCPD officers in performing their jobs and
protecting the public.

11. The NCPD’s primary concern for the lives and safety of its
officers and the public at large should the Manual become
subject to a FOIL request cannot be understated. The
undeniable adverse effect of public disclosure of the Manual
on the safety of NCPD officers, including those who work
undercover, as well as civilian and confidential informants,
cannot be ignored. Revealing the confidential information
within the Manual would undoubtedly expose the NCPD
officers as well as civilians who already face great risk serving
and protecting the County of Nassau to an unjustifiable level
of danger.

12. I have no doubt that permitting disclosure of the Manual
through FOIL here would create a landscape allowing any
member of the public to obtain the Manual, including
members of the public who intend to engage in criminal
activity. Disclosure of the Manual in its entirety here, will
create an imminent risk of future disclosure to criminals and
terrorists who will use this information to evade detection by
deliberately tailoring their conduct in anticipation of avenues
of inquiry to be pursued by NCPD officers. Disclosure of
confidential NCPD investigative techniques, which have lead
to numerous successful prosecutions, will have a devastating
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impact on NCPD law enforcement investigations by alerting
prospective criminals to the course those investigations will
take. These potential criminals, armed with the information
within the Manual, will be in a position to tailor their behavior
to evade detection, apprehension, and prosecution.

15. Public disclosure of the information sought by Roth & Roth,
LLP would expose and destroy the effectivencss of the
methods used to safely and swiftly carry out the NCPD’s law
enforcement operations. When balancing the effects of
disclosure against non-disclosure it is clear that the risk of
harm to the NCPD officers and the public at large would
increase upon disclosure because the effectiveness of the
tactics addressed above depend on their confidential status.
As | stated above, and cannot emphasize enough, should the
specialized tactics covered in the Manual become publically
known, any prospective criminal will possess critical
information as to threat response procedures employed by the
NCPD. Such knowledge would undoubtedly put said criminal
in position to inflict maximum damage upon both the public
and the NCPD officers responding to the threat.

16. NCPD’s ability to successfully and safely respond to and
control various types of crime scenes depends on the
confidential status of the NCPD’s tactical and investigative
procedures. Individuals engaged in criminal activity with
knowledge of the confidential tactics and procedures would be
in position to impede an investigation and possibly evade
detection entirely by tailoring their efforts specifically to
avoid apprehension. Criminal activity, by its nature, is
secretive and presents obvious risks to the officers working
towards apprehending the individuals committing crimes.
Public disclosure of the Manual would exacerbate the risks
faced by the officers and thereby would endanger the life or
safety of any member of the NCPD.

See Santiago Aff. at § 10-12, 15-16.

43, Accordingly, as demonstrated, Respondents properly denied Petitioner’s
FOIL request for the Manual pursuant to POL §§ 87(2)(3(iv) and 87(2)(f) warranting dismissal

of this Article 78 proceeding in its entirety.
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A, The Manual is Exempt from FOIL because it Contains Non-Routine Criminal
Investigative Techniques and Procedures the Disclosure of which Would Give Rise
to a Substantial Likelihood that Potential Criminals Could Evade Detection by
Deliberately Tailoring Their Conduct in Anticipation of Avenues of Inquiry to be
Pursued by the NCPD

44.  Ininterpreting the scope of § 87(2)(e)(iv) the Court of Appeals ruled that
“while the Legislature established a general policy of disclosure by enacting the Freedom of
Information Law, it nevertheless recognized a legitimate need on the part of government to keep
some matters confidential.” Fink, 47 N.Y.2d at 571. A government agency is exempt from
disclosing any record which, upon disclosure, would reveal criminal investigative techniques or
procedures that are not routine. See POL § 87(2)(e)(iv). “The purpose of this exemption is
obvious. Effective law enforcement demands that violators of the law not be apprised of the
: nonroutine procedures by which an agency obtains its information.” Fink, 47 N.Y.2d at 572.
“[TThe purpose of the Freedom of Information Law is not to enable persons to use agency
records to frustrate pending or threatened investigations nor to usc that information to construct a

defense to impede a prosecution.” Id.

45.  The proper application of the § 87(2)(e)(iv) exemption necessarily turns
on whether the information being sought is comprised of non-routine techniques. “Indicative,
but not necessarily dispositive, of whether investigative techniques are nonroutine is whether
disclosure of those procedures would give rise to a substantial likelihood that violators could
evade detection by deliberately tailoring their conduct in anticipation of avenues of inquiry to be
pursued by agency personnel.” [d. Here, the subject of Petitioner’s FOIL request, the Manual,

unquestionably provides information that, if possessed by the general public, would allow
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potential criminals to adjust their behavior in response to the information within the Manual
created solely for use by the members of the Nassau County Police Department. See Santiago

AFf. at 99 12-16.

46.  Asarticulated in the Accompanying Affidavit Det, Sgt. Santiago, the
Manual contains numerous sections that squarely fall within FOIL exemptions, thus it is
imperative that Petitioner make use of the Table of Contents to furnish a FOIL request for a
particular section of the Manual so that the NCPD may determine whether that section may be

disclosed or must be withheld pursuant to a FOIL exemption. See Santiago Aff. at 9§ 13.

47, As demonstrated, the sensitive and confidential nature of the information
' within the Manual pertaining to the execution of specialized law enforcement tactics places the
Manual squarely within the purview of the § 87(2)(e)(iv) exemption. “The Freedom of

1 Information Law was not enacted to furnish the safecracker with the combination to the safe.”
Fink, 47 N.Y.2d at 573. The reach of a FOIL request which releases confidential documents to

. the general public violates the legislative intent of the Freedom of Information Law and the type
. of information it is designed to protect. As it is clear that Petitioner’s subject FOIL request for
the Manual has been made in relation to the Rebello matter currently pending in this Court, it is

important to be mindful of the consequences of public release.

48.  Authorizing disclosure of the Manual to the general public effectively
apprises any would-be criminal with information highly useful in evading detection as the
NCPD’s tactical advantages would be compromised. Disclosing the Manual to the general

public would place an additional and significant burden on a police force already strained by
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fiscal limitations on manpower. It is imperative, in the interests of both effective policing and
ensuring the safety of the officers, that the Manual remain confidential. See Santiago AfF. at §q

6-7, 10-11, 14-16.

49.  Petitioner speciously contends that because the New York City Police
Department (“NYPD”) makes an unofficial version of its Patrol Guide available to purchase on
the internet that the NCPD should follow suit and publicly release the Manual. See Petition §13.
However, as demonstrated, the nature of the material NYPD Patrol Guide is different from the
Manual in that it appears that the NYPD Patrol Guide contains general guidelines whereas, as
averred to by Det. Sgt. Santiago, the NCPD Manual contains sensitive, non-routine and protected
tactical and investigative procedures. The NYPD’s choice to make an unofficial version of their
patrol guide available for purchase is hardly a convincing argument in favor of disclosing the
NCPD Manual as the two police departments have drastically differing resources and

capabilities.

50.  The NYPD, with a prowess akin to that of a small army, is uniquely
capable of monitoring and handling the risks inherent with disclosure of their department’s
internal guidelines; a luxury not afforded to the NCPD. In addition to being irrelevant to this
matter, the NYPD’s decision to sell an unofficial version of their internal guidelines to the public
cannot be legitimately compared to the NCPD’s decision to ensure the safety of its officers by

maintaining a confidential Manual.

51, The Rebello matter is currently pending in the Supreme Court. In the

event that the case is not dismissed, it is likely that the Manual will be made available, subject to
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a confidentiality agreement, through the discovery process, as your affiant has offered to do to
resolve this proceeding. As discussed above and in the Accompanying Affidavit of Det. Sgt.
Santiago, the Manual, where relevant, has routinely been made available in this manner in the
past. However, Petitioner has chosen to use FOIL, rather than the typical discovery process, to
seek disclosure in furtherance of the Rebello matter. Petitioner, as counsel to the plaintiffs in the
Rebello matter, is urged to withdraw the FOIL request for the Manual and seek disclosure
through the standard course of discovery set to occur, should the pending motion seeking

dismissal of the lawsuit be denied.

52, In the event that the Court determines that the Manual does not fall within
the §87(2)(f) or §87(2)(e)(iv) exemptions to disclosure, which we urge that it does, Respondents
request that disclosure is made subject to the conditions of a confidentiality agreement limiting

| the extent of disclosure. The primary function of the confidentiality agreement will limit
disclosure of the Manual only to Petitioner for use during the pendency of the Rebello matter.
Respondents anticipate that a confidentiality agreement covering the terms of disclosure would
be conducive to the interests of all parties in that Petitioner will have access to the information
sought and Respondents’ concerns about the continued safety and effectiveness of the members

of the NCPD will be satisfied.

B Moreover, Disclosure of the Manual, including Disclosure of Non-Routine
Investigative Techniques and Procedures, Would Impair the Lives and Safety of the
NCPD Law Enforcement Community, Undercover Officers, Confidential ‘
Informants, and Members of the Public at Large

53. Public Officers Law § 87 (2)(f) exempts from disclosure documents

which, if disclosed would endanger the life or safety of any person. Notably, “the agency in
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question need only demonstrate ‘a possibility of endanger{ment]’ in order to invoke this

exemption.” Ruberti, Girvin & Ferlazzo P.C. v. New York State Div, of State Police, 218

A.D.2d 494, 499, 641 N.Y.5.2d 411 (3d Dep’t 1996). The Appellate Division previously
rejected the assertion “that respondents are required to prove that a danger to a person’s life or
safety will occur if the information is made public.” Stronza v, Hoke, 148 A.D.2d 900, 901, 539

N.Y.S.2d 528 (3d Dep’t 1989) citing Matter of Nalo v. Sullivan, 125 A.D.2d 311, 312, 509

N.Y.5.2d 53 (2d Dep’t 1986) leave denied 69 N.Y.2d 612 (1987). “Rather, there need only be a

possibility that such information would endanger the lives or safety of individuals.” Id.

54.  Asarticulated by Det. Sgt. Santiago, in light of the current violence,
hostility, and critical rhetoric directed at police officers locally and nationally, disclosure of the
Manual to the general public would create an unjustifiable risk to the safety of all NCPD
officers, as well as to the citizens of the County. Outsiders in possession of the confidential
information within the Manual will have knowledge of numerous investigative and tactical
. techniques including, but not limited to, information regarding “plain clothes” operations and
crime scene processing protocol. Any would-be violator of the law, armed with the Manual,
would have ample opportunity to endanger the safety and lives of members of the NCPD
. carrying out their duties. The possibility of harm must be prevented for the good of both the
NCPD and the citizens of the County of whom those officers have sworn to protect. See

Santiago Aff. at 14 6, 14.

55, Should the confidential information within the Department Manual be
made public, the officers who face the greatest risks to their well being will become significantly

more vulnerable to the sinister acts of criminals. Of particular significance is the protection the
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confidential information within the Manual affords to police officers engaged in coordinated
undercover operations. Officers who engage and infiltrate criminal enterprises over extended

%

time periods do so by relying on the confidential nature of their procedures and tactics.

36. On March 10, 2003, notorious Bloods gang member Ronnell Wilson
murdered undercover NYPD Detectives Rodney J. Andrews and James Nemerin in a during
- sting operation aimed at removing illegal firearms from the streets of New York City. After an
ongoing investigation, Detectives Andrews and Nemorin attempted to purchase a firearm from
Wilson. However, Wilson shot each detective in the back of the head allegedly upon realizing
that the two men were law enforcement officers. Wilson was convicted of capital murder in
Federal Court and was sentenced to death. Although an uncommon occurrence, the orchestrated
killing of police officers is a cognizable risk inherent in undercover operations. It bears
repeating that certain police procedures and tactics must remain confidential to maintain the
integrity of high risk operations and prevent heinous acts of viclent criminals like Wilson.
Public dissemination of the Manual will simply provide additional ammunition for prospective

criminals like Wilson and his compatriots to carry out their sinister intentions.

57.  Aswe all know, threats to the lives and safety of police officers is not

.~ limited to domestic criminals. Following the deadly terrorist attack in Paris, France in January
i :' 20135, the FBI and the Department of Homeland Security issued a joint bulletin to 18,000
domestic law enforcement departments highlighting the current need for awareness and vigilance
with regard to the current threat level nationwide, as reported by multiple major news outlets.
See e.g., http://www.washingtontimes.com/news/2015/jan/9/fbi-state-department-issue-new-

terror-warnings-aft/ (a copy of the bulletin is annexed hereto as Exhibit “CC”);
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http://www.cbsnews.com/news/fbi-issues-bulletin-to-remain-vigilant/ (a copy of the bulletin is
annexed hereto as Exhibit “DD”). John Miller, the New York City Police Department Deputy
Commissioner of Intelligence and Counter-Terrorism issued a related statement informing the
public that “New York City remains on a situational heightened alert as we continue to follow
the events in Paris.” See http://www.foxnews.com/us/2015/01/12/nypd-fbi-issue-alerts-after-
isis-puis-out-video-calling-for-attacks-on-law/ (a copy of the report is annexed hereto as Exhibit

“EE”).

58.  The credible recent concerns over potential threats to the New York
metropolitan area appear to have reached heights not previously acknowledged. The well
publicized threats of hostility towards law enforcement personnel and civilians from terrorist
extremists have created an atmosphere where keeping specialized law enforcement investigative
tactics confidential is of utmost importance. As local police departments prepare for the risks
associated with both international terrorist organization and domestic “lone-wolf” insurgent
attacks, the confidentiality of counter-measure tactics is critical to successfully protecting this
region. At a time when technological advances allow for the instantaneous exchange of
information worldwide, it is reasonable to believe that public dissemination of the Manual will
place it in the hands of anyone who seeks it, including those individuals intent on causing

destruction in the New York metropolitan area and harm to peace officers.

59. Aloint Intelligence Bulletin leaked by an anonymous federal agent and
,’ obtained by Breitbart Texas in October, 2014, titled “Islamic State of Iraq and the Levant and Its
: Supporters Encouraging Attacks Against Law Enforcement and Government Personnel,” sheds

rarely seen insight into the magnitude of the stakes involved with large scale crime prevention.

26

Page 168 of 349




Although no references are made to particular threats to the County, it remains highly plausible

' that violent extremists will attempt to obtain as many government and law enforcement

- documents as possible. See http://www.breitbart.com/Texas/2014/10/23/FBI-Report-Warns-of-
Potential-Homegrown-I1SIS-Attacks-Against-Law-Enforcement-in-US/. A copy of the bulletin is

annexed hereto as Exhibit “U” for the Court’s convenience.

60.  More specific to this proceeding, following the May 2013 incident giving
| rise to the related Rebello matter, multiple major news outlets reported that threats posted on
Twitter.com under the username “@JohnnySmith2” were directed at NCPD Officer Nikolas
Budimlic, the officer involved in the Rebello matter. Notably, one threat read “Hopefully,
#NikolasBudimlic gets taken hostage and one of his fellow officers [sic] charges in and fires 8
shots killing Budimlic #justice.” The NCPD, noting the gravity of the situation, conducted an
investigation to ensure the safety of their officers. A copy of the CBS article is annexed hereto as

Exhibit “V.”

61.  The threats directed at Officer Budimlic are representative of the broader
issues of violent hostility and threats of violence local police departments are currently facing.
In the days following the July 13, 2014 ambush murder of rookie Jersey City Police Officer
| Melvin Santiago, members of the notorious Bloods street gang issued a threat to the Jersey City
- Police Department vowing to “kill a Jersey City cop and not stop until the National Guard is
called out,” as reported by muitiple news outlets. See http://nypost.com/2014/07/15/bloods-
threaten-to-kill-a-cop-in-revenge-for-cop-killer-shot-dead/,
http://www.dailymail.co.uk/news/article-2696475/Police-officers-armed-rifles-stand-watch-

- wake-fallen-Jersey-City-cop-23-amid-threats-gang-attack.html. A copy of the New York Post
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article is annexed hereto as Exhibit “W.” The Jersey City Police Department responded to the

. threat by having officers conduct their patrols in pairs, instead of having officers ride alone.

62.  The Bloods gang made an even more specific threat to the Jersey City
Police Depariment, by threatening to target officers stationed at the Pulaski Skyway because they
- are “sitting ducks” at a “fixed post.” The New York Post obtained an internal memo from the
New Jersey State Police which stated that “[t]he Bloods [plan to] ... take retaliatory action
against police officers who are working a traffic post on the Pulaski Skyway construction detail.”
See http://nypost.com/2014/07/17/bloods-threaten-to-kill-cops-guarding-the-pulaski-skyway/;
hitp://www.nydailynews.com/news/crime/bloods-allegedly-threaten-gun-jersey-city-cops-
assigned-pulaski-skyway-article-1.1870102. A copy of the New York Post article is annexed
hereto as Exhibit “X.” Such a threat makes it abundantly clear that criminals will act
opportunistically and use available information regarding where police officers are located in

planning their ambush attacks.

63.  The current backlash directed at police officers appears to be a growing
national trend, increasing in magnitude by the day. On December 29, 2014, two men armed with
rifles in Los Angeles, California opened fire on LAPD Officers who were inside of their patrol
car responding to an unrelated radio call. See http://ktla.com/2014/12/29/manhunt-underway-
after-2-lapd-officers-ambushed-shot-at-in-south-la/. A copy of the KTLA article is annexed
hereto as Exhibit “Y.” Though no injuries resulted, the threat to the Officers’ lives is readily

apparent. While life threatening altercations are an inherent risk in police work, those risks must

be mitigated whenever possible. The confidential nature of the Manual functions to mitigate the
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- life threatening risks NCPD Officers face on a daily basis and therefore must remain exempt

from FOIL disclosure through § 87(2)(f).

64. Disclosure of the entire Manual will also create safety risks on a much
larger scale in the form of a relatively modern crime known as “swatting.” “Swatting,” as
described by the FBI, is an act by an individual who, through the use of phone-hacking
technology, makes a call to a police department intending to elicit an emergency response from
the local SWAT team for a fictitious threat. Typically this is done as either a prank or for
revenge, but neither the responding SWAT team nor the victim being “swatted” is aware of the
ruse. A copy of the FBI release “The Crime of Swatting” is annexed hereto as Exhibit “Z.”
The danger arises in that the SWAT team rushes to a location mentally and physically prepared
for a potentially violent encounter and the victim is taken by surprise at the presence of a SWAT

team.

65.  An individual with access to sections of the Manual covering emergency
response and tactical methods is able to tailor the “swatting call” to generate the most vigorous
response from the police department. An August 2014 instance of “swatting” in Oviedo, Florida
resulted in twenty to thirty officers and deputies responding to what was believed to be the scene
of a shooting and standoff inside someone’s home. A copy of the WESH.com article is annexed
hereto as Exhibit “AA.” Diverting SWAT units to fabricated emergency situations effectively
leaves the whole community vulnerable to legitimate threats, which clearly creates a possibility
that lives will be endangered. Public release of the information within the Manual only

: exacerbates that risk.
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66.  In September 2014, an arrest was made in connection to a series of
“swatting” incidents that occurred across multiple states. A bomb-threat directed towards the
University of Connecticut Admissions Department lead to an hours-long campus-wide lockdown |
and the a response by UConn Police and the Connecticut’s State Police Bomb Squad, Emergency
Services Unit, and SWAT team. A copy of the FBI Press Release is annexed hereto as Exhibit
“BB.” By the plainness of its language, the FOIL exemption codified by § 87(2)(f) clearly
serves to prevent disclosure of information that would assist someone in diverting law
enforcement resources, thus exposing the public to legitimate criminal threats. In the context of
“swatting,” a perpetrator with knowledge of the NCPD’s tactical response protocol can threaten

both the lives of law enforcement officers directly and the citizens left vulnerable indirectly.

67.  The FBI considers “swatting” a crime and public safety risk and that
“[i]t’s only a matter of time before somebody gets seriously injured as a result of one of these
incidents.” See Ex. “Z.” Reported injuries related to “swatting” include injury to a police
officer who was in a car accident during an emergency response and victims suffering mild heart
attacks from the shock of experiencing a SWAT team at their doorstep. See Ex. “Z.” As many
instances of “swatting” involve threats of hostage execution and bomb detonation it does not
require a great leap to envision the possibility that someone will be seriously injured during one

of these incidents.

68.  The relatively small number of officers employed by the NCPD puts the
police force at great risk to the concerted efforts of criminals operating in Nassau County. In the
| wrong hands, such as those of the violent gang members terrorizing the County, the Manual will

reveal information that leaves the NCPD vulnerable to legitimate and potentially deadly acts of
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hostility. The officers’ physical safety as well as preservation of their peace of mind while on
the job must be maintained through the use of the § 87(2)(f) exemption in keeping the Manual

confidential.

POINT 11
A DISCRETIONARY AWARD OF ATTORNEY'S FEES IS
UNREASONABLE UNDER THE CIRCUMSTANCES
69.  POL § 89(4)(c) permits the assessment of reasonable attorney’s fees,
: incurred in bringing an Article 78 proceeding, to a substantially prevailing party when (i) the
agency had no reasonable basis for denying access or (ii) the agency failed to respond to a
request or appeal within the statutory time. However, even if the criteria of § 89(4)(c) are met,

the decision to award attorney’s fees lies within the Court’s discretion.

70.  Given NCPD’s legitimate concerns over preserving the integrity of their
- non-routine investigative techniques and procedures as well as concerns over the safety of the
1 County’s officers and citizens, it is clear that a reasonable basis for withholding the Manual
exists. Here, where the NCPD had a reasonable basis in law to deny disclosure of the entire

. Manual, an award of attorney’s fees would be in appropriate. See Capital Newspapers Div. of

- Hearst Corp. v. City of Albany, 63 A.D.3d 1336, 1339, 881 N.Y.8.2d 214 (3d Dep’t 2009) leave

to appeal granted 13 N.Y.3d 707, 890 N.Y.S.2d 444 (2009) affirmed as modified 15 N.Y.3d 759,

906 N.Y.5.2d 808 (2010).
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CONCLUSION
71.  For the foregoing reasons the Petition should be dismissed in its entirety
with costs and disbursements. If the Court finds that some or part of the FOIL responses are
inadequate or improper, Respondents respectfully request that the Court review those items in

camera before any final determination is made.

WHEREFORE, it is respectfully requested that this Court: (1) deny Petitioner’s
- request for the disclosure of the Nassau County Police Department Manual; (2) deny an award of
| attorney’s fees against Respondents; and (3) grant such other and further relief as this Court

- deems just and proper.

ATTORNEY'S CERTIFICATION

The undersigned hereby certifies that, to the best of the undersigned’s knowledge,
- information and belief, formed afier a reasonable inguiry under the circumstances, the

- presentation of the within Answer or the contentions contained herein are not frivolous as
defined in 22 NYCRR §130-1.1(c).

Dated: New York, NY
March 9, 2015

Yours, ete.,

LEAHEY & JOHNSON, P.C.

Attorneys for Respondents

THOMAS C. KRUMPTER ACTING
COMMISSIONER NASSAU COUNTY
POLICE DEPARTMENT, NASSAU
COUNTY POLICE DEPARTMENT, and
COUNTY OF NASSAU

120 Wall Street, Suite 2220

New York, New York 10005
(212)269-7308

CHRISTOPHER CLARKE
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TO:

ROTH & ROTH, LLP.
Petitioners

192 Lexington Avenue, Suite 802
New York, New York 10016
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU
X
ROTH & ROTH, LLP, Index No.: 6590/14
Petitioner,
-against-
VERIFIED ANSWER

THOMAS C. KRUMPTER ACTING COMMISSIONER
NASSAU COUNTY POLICE DEPARTMENT, NASSAU

NASSAU,

Respondents.

Respondents, THOMAS C. KRUMPTER ACTING COMMISSIONER NASSAU
COUNTY POLICE DEPARTMENT, NASSAU COUNTY POLICE DEPARTMENT and
COUNTY OF NASSAU, by their attorneys, LEAHEY & JOHNSON, P.C., answering the

Petition of Petitioner herein, upon information and belief, respectfully allege:

PRELIMINARY STATEMENT

1. Denies the allegations made in paragraph 1, except admits this proceeding was
commenced pursuant to CPLR Article 78, and begs leave to refer all questions of law to the
' Court at the time of trial.
2. Denies knowledge or information sufficient to form a belief as to the truth of the

': allegations made in paragraph 2, except admit there is a pending action captioned Nella Rebello

gz Administrator of the Estate of Andrea Rehello, Nella Rebelio, individually, Fernando Rebello

' and Jessica Rebello v. P.O. Nikolas Budimlic, P.O. Nicholas Zaharis, County of Nassaw. Thomas
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Dale, Commissioner of Police_Det. Martin J._Helmbke,_John Doe Police Officers 1-10. and John

Doe Police Supervisors 1-10, in Supreme Court, Nassau County under Index No. 4911/2014.

3. Denies knowledge or information sufficient to form a belief as to the truth of the
allegations made in paragraph 3, and begs leave to refer all questions of law to the Court at the
time of trial, except admits that Andrea Rebello died on May 17, 2013,

4. Denies all allegations made in paragraph 4, except that Petitioner served a FOIL
request on Respondents for the Nassau County Police Department Manual.

5. Denies the allegations made in paragraph 5, and begs leave to refer all questions

- of law to the Court at the time of trial.
6. Admits the allegations made in paragraph 6.

7. Denies knowledge or information sufficient to form a belief as to the truth of the

allegations made in paragraph 7.

8. Denies knowledge or information sufficient to form a belief as to the truth of the

allegations made in paragraph 8.

9. Denies knowledge or information sufficient to form a belief as to the truth of the

allegations made in paragraph 9.

10.  Denies the allegations made in paragraph 10, and begs leave to refer all questions

of law 1o the Court at the time of trial.

11, Denies the allegations made in paragraph 11, and begs leave to refer all questions

of law to the Court at the time of trial,

12. Denies all allegations made in paragraph 12, and begs leave to refer all questions

- of law to the Court at the time of trial.
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13. Denies the allegations made in paragraph 13, and begs leave to refer all questions

of law to the Court at the time of trial.

14. Denies the allegations made in paragraph 14, except admits that Respondents

properly relied on exemptions to the FOIL to deny improper requests for documents.
15, Admits the allegations made in paragraph 15.

16.  Admits the allegations made in paragraph 16.

17.  Denies knowledge or information sufficient to form a belief as to the truth of the

allegations made in paragraph 17.

EXHIBITS

18.  Admits the allegations made in paragraph 18.

RELIEF SOUGHT
19, Admits the allegations made in paragraph 19.

20.  Denies the allegations made in paragraph 20, and begs leave to refer all questions

of law to the Court at the time of trial.

21.  Denies knowledge or information sufficient to form a belief as to the truth of the

allegations made in paragraph 21, and begs leave to refer all questions of law to the Court at the

-~ time of trial.

22, Denies knowledge or information sufficient to form a belief as to the truth of the

- allegations made in paragraph 22, and begs leave to refer all questions of law to the Court at the
time of trial.
23, Admits the allegations made in paragraph 23.

24, Admits the allegations made in paragraph 24.
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JURISDICTION
25.  Denies the allegations made in paragraph 25, and begs leave to refer all questions
of law to the Court at the time of trial.
26.  Admits the allegations made in paragraph 26.
27.  Denies the allegations made in paragraph 27, and begs leave to refer all questions
of law to the Court at the time of trial.

28.  Admits the allegations made in paragraph 28.

STATEMENT OF FACTS

29.  Denies knowledge or information sufficient to form a belief as to the truth of the
allegations made in paragraph 29.

30.  Denies the allegations made in paragraph 30,

31.  Denies knowledge or information sufficient to form a belief as to the truth of

allegations made in paragraph 31.

PROCEDURAL HISTORY

32.  Denies the allegations made in paragraph 32.
33.  Denies the allegations made in paragraph 33.
34.  Denies the allegations made in paragraph 34.
35.  Denies the allegations made in paragraph 35.

CAUSE OF ACTION: ARTICLE 78 REVIEW
OF WRONGFUL DENIAL OF FOIL REQUEST

36.  Respondents, THOMAS C. KRUMPTER ACTING COMMISSIONER NASSAU

| COUNTY POLICE DEPARTMENT, NASSAU COUNTY POLICE DEPARTMENT and
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COUNTY OF NASSAU, by their attorneys, LEAHEY & JOHNSON, P.C., answering paragraph
36" repeat, reiterate and reallege each and every denial and admission concerning paragraphs
“17” through “35”, inclusive of the Petition in the answer thereto with the same force and effect as
though fully set forth at length.

37. Denies the allegations made in paragraph 37, and begs leave to refer all questions
of law to the Court at the time of trial.

38. Denies the allegations made in paragraph 38, and begs leave to refer all questions
of law to the Court at the time of trial.
39.  Admits the allegations made in paragraph 39.
40.  Denies allegations made in paragraph 40.
41.  Denies the allegations made in paragraph 41.
42, Denies the allegations made in paragraph 42, and begs leave to refer all questions

of law to the Court at the time of trial.

LEGAL ARGUMENT

43, Denies the allegations made in paragraph 43.

44.  Denies the allegations made in paragraph 44.

45.  Denies the allegations made in paragraph 45, and begs leave to refer all questions
- of law to the Court at the time of trial.

| 46.  Denies the allegations made in paragraph 46, and begs leave to refer all questions
f of law to the Court at the time of trial.

47. Denies the allegations made in paragraph 47, and begs leave to refer all questions

- of law to the Court at the time of trial.
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48.  Denies the allegations made in paragraph 48, and begs leave to refer all questions
of law to the Court at the time of trial.
49.  Denies the allegations made in paragraph 49, and begs leave to refer all questions

of law to the Court at the time of trial.

ATTORNEY’S FEES

50.  Denies the allegations made in paragraph 50, and begs leave to refer all questions
of law to the Court at the time of trial.
51. Denies the allegations made in paragraph 51, and begs leave to refer all questions

- of law to the Court at the time of trial.

PRIOR APPLICATION

52. Denies the allegations made in paragraph 52, and begs leave to refer all questions

~ of law to the Court at the time of trial.

FIRST AFFIRMATIVE DEFENSE

53.  The Nassau County Police Department Manual is exempt from FOIL pursuant to
POL §§ 87(2)(e)(iv) and 87(2)(f) as its release would reveal non-routine criminal investigative
techniques and procedures, and would endanger the life and safety of Nassau County Police

Officers and the citizens of Nassau County.

SECOND AFFIRMATIVE DEFENSE
54, Petitioner lacks standing to compel the County of Nassau to comply with Public

Officer’s Law § 87(3)(c).
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THIRD AFFIRMATIVE DEFENSE
55. To the extent that there is a record that could be disclosed to Petitioner, but for the
fact that it contains information subject to exemptions under FOIL, the Respondents should be

permitted to submit such document for the Court’s in camera inspection.

FOURTH AFFIRMATIVE DEFENSE

56. Petitioner failed to exhaust all administrative remedies available before

commencing this Article 78 proceeding.

FIFTH AFFIRMATIVE DEFENSE

57. There is a substantial risk that disclosure of the information sought by Petitioner

could endanger the lives of law enforcement personnel and impede future police operations.

SIXTH AFFIRMATIVE DEFENSE

58. To the extent that there are records that could be disclosed to Petitioner, but for
',  the fact that they contain information otherwise subject to exceptions under FOIL, Respondents

should be permitted to provide such documents for the Court’s in camera review.

SEVENTH AFFIRMATIVE DEFENSE

59.  Petitioner failed to meet its burden to reasonably describe and particularize the
- documents requested for the purposes of locating and determining whether the documents sought

- were subject to FOIL.

WHEREFORE, Respondents, THOMAS C. KRUMPTER ACTING

- COMMISSIONER NASSAU COUNTY POLICE DEPARTMENT, NASSAU COUNTY
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POLICE DEPARTMENT and COUNTY OF NASSAU, demand judgment dismissing

Petitioner's Petition against them with the costs and disbursements of this action and further

relief as this Court may deem just and proper.

ATTORNEY'S CERTIFICATION

The undersigned hereby certifies that, to the best of the undersigned's knowledge,
information and belief, formed after a reasonable inquiry under the circumstances, the
presentation of the within Verified Answer or the contentions contained herein is/are not
frivolous as defined in 22 NYCRR §130-1.1(c).

Dated: New York, New York
March 9, 2015

TO:

.~ ROTH & ROTH, LLP

- Attorneys for Petitioner

- Lexington Avenue, suite 802
New York, New York 10016

Yours, gic.,

LEAHEY & JOHNSON, P.C.

Attorneys for Respondents

THOMAS C. KRUMPTER ACTING COMMISSIONER
NASSAU COUNTY POLICE DEPARTMENT, NASSAU
COUNTY POLICE DEPARTMENT and COUNTY OF
NASSAU

120 Wall Street, Suite 2220

New York, New York 10005

(212) 269-7308

BY:

CHRISTOPHER CLARKE
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ATTORNEY’S VERIFICATION

STATE OF NEW YORK )
'S8
COUNTY OF NEW YORK )

The undersigned, an attorney admitted to practice in the Courts of the State of
New York, affirms that the following statements are true under penalties of perjury:

That he is a member of the firm of LEAHEY & JOHNSON, P.C., attorneys for
Respondents, THOMAS C. KRUMPTER ACTING COMMISSIONER NASSAU COUNTY
| POLICE DEPARTMENT, NASSAU COUNTY POLICE DEPARTMENT and COUNTY OF
NASSAU in the action herein, and that he has read the foregoing Verified Answer and knows the
; - contents thereof; that the same is true to his own knowledge except as those matters therein
? stated to be alleged upon information and belief, and that as to those matters he believes it to be

true; and the reason this verification is not made by Respondents and is made by affirmant is that |

I Respondents do not reside in the county where the attorneys for said Respondents have their
office.

Affirmant further says that the source of her information and the grounds of his
. belief as to all matters not stated upon his knowledge are from investigations made on behalf of
' the said Respondents.

Dated: New York, New York
"' March 9, 2015

CHRISZOPHER CLARKE

Page 185 of 349




Page 186 of 349



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU
X

ROTH & ROTH, LLP,

Index #:6590/2014
Petitioners,
-against-

REPLY AFFIDAVIT AND
RESPONSE TO AFFIRMATIVE
DEFENSES

THOMAS C. KRUMPTER ACTING COMMISSIONER
NASSAU COUNTY POLICE DEPARTMENT,
NASSAU COUNTY POLICE DEPARTMENT,

and COUNTY OF NASSAU,
Respondents.
- --- - -X
STATE OF NEW YORK )
) ss:
COUNTY OF NASSAU )

DAVID A. ROTH, an attorney duly admitted to practice law in the State of New York,
being duly sworn deposes and says:
I make this affidavit in support of the within Reply and swear to those things for which I

have personal knowledge.

PRELIMINARY STATEMENT IN REPLY
1. The subject of this Petition is the FOIL request dated May 28, 2014 for a
“complete copy of the Nassau County Police Department Manual in effect on May 17", 2013.”
On June 10, 2014, after having received no response within the statutory time period allotted,
Petitioner appealed said constructive denial. Pursuant to Public Officers Law §89 4(a) and (b),

the failure to respond to a FOIL request and subsequent Appeal constitutes a denial and in such
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event a person may bring a proceeding for review of such denial pursuant to Article 78 of the
CPLR. On July 9, 2014 Petitioners filed a proceeding under Article 78 to review the denial of the
May 28, 2014 FOIL request.

2. The Respondents answered the Petition and served Opposition papers consisting
of'an Affirmation by attorney, Christopher Clarke (Clarke Affirmation) along with numerous
irrelevant exhibits attached thereto and an Affidavit of Detective Sergeant Israel Santiago,
("Santiago Affidavit”) Commanding Officer of the Nassau County Police Department Legal
Bureau, and exhibits attached thereto.

3. The Respondents have gone to great effort to mislead the Court that the Petition
herein has a tortured history of many prior FOIL requests, negotiations over same, and that the
Petitioners are counsel to the Rebello family, yet none of this has anything to do with the
proceedings herein.

4. The only issue in front of this Court is the FOIL request of May 28, 2014
requesting a “complete copy of the Nassau County Police Department Manual in effect on May
17" 2013” and the associated costs and attorneys’ fees if Petitioners are substantially successful.
There are no other issues to be determined by the Court other than whether the public is entitled
to the NCPD Manual or sections thereof. It is well settled law that the status or need of the
Petitioner is irrelevant to the access to information under FOIL.

5. The NCPD FOIL bureau is extremely sophisticated and has the responsibility to
the Public to follow Public Officers Law §87 as interpreted by the Courts of New York State.
The Courts have often cited to the Committee on Open Government that issues FOIL Advisory
Opinions(AO) as a guide. The law is clear that if some portions of a document or record fall

within an exemption and some do not, then the portions that do not fall under an exemption
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must be disclosed. The Respondents incompletely cite to AO-F12748 in Clarke Affirmation
135:

"It is emphasized that the introductory language of§ 87(2) refers to the authority

to withhold 'records or portions thereof that fall within the scope of the exceptions

that follow. In my view, the phrase quoted in the preceding sentence evidences a

recognition on the part of the Legislature that a single record, for example, might

include portions that are available under the statute, as well as portions that might

justifiably be withheld." See Committee on Open Government FOIL-AO-F12748.

6. The Clarke Affirmation selectively leaves out the most important point of the AO-
12748 which contradicts the overall erroneous position taken by Respondents, herein. The
Respondents improperly argue that the burden is on the Petitioner to identify the portions of the
Manual they are seeking. The Respondents wish this Court to ignore that the FOIL request was
for the entire manual and that it is the Respondents’ obligation to review same and provide proof
as to which sections fall under exemptions and to disclose remainder. Significantly the
Respondents deleted the last sentence from §35 in 12748 which states:

That being so, I believe that it also imposes an obligation on an agency to review

records sought, in their entirety, to determine which portions, if any, might

properly be withheld or deleted prior to disclosing the remainder.
Attached to Petitioners papers herein to aid the Court in determining the Petition,

Petitioner has attached the committee on open Government Advisory Opinions the

Respondents cite to but fail to attach to their papers as Exhibit “A”.

7. The position that Respondents are taking herein, that if any part of a record is
claimed to fall under an exemption as enumerated POL §87 it results in withholding the entire
record and all sections or portions therein, is inimical to the FOIL law and extremely troubling.

Assuming that the Petitioners herein are being treated the same as any other members of the
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public when requesting information from the NCPD FOIL Legal Bureau, it is clear that the
NCPD is not fulfilling it obligations to disclose those portions of the records or documents
requested that do not fall within any exemption.

8. The law requires the municipality to give access to all records that do not fall
under an exemption. In this matter there can be no question that the Respondents have only
claimed exemptions for those sections listed in 913 of the Santiago Affidavit. Regardless if the
Petitioners herein agree or disagree that those sections are being properly withheld, Respondents
are required to disclose all other sections and the ongoing failure to disclose is inexcusable and a
corruption of the manner in which the FOIL is meant to be interpreted.

9. Clarke Affirmation §46 is demonstrates either a complete lack of comprehension
of the FOIL law and/or an intention to refuse to comply with said FOIL law.

46. As articulated in the Accompanying Affidavit Det. Sgt. Santiago, the

Manual contains numerous sections that squarely fall within FOIL exemptions,

thus it is imperative that Petitioner make use of the Table of Contents to furnish a

FOIL request for a particular section of the Manual so that the NCPD may

determine whether that section may be disclosed or must be withheld pursuant to

a FOIL exemption. See Santiago Aff. at, 13.

10. This is the exact opposite of the way the Courts have ruled. The above paragraph
indicates that it is “imperative for the Petitioner” to serve an additional more limited FOIL
request, which improperly shifts the burden to the Petitioner. All of the burden rests with the
government; that is the burden to prove that the exemptions apply and the burden to review the
information to determine which records must be disclosed.

11.  Therefore with regard to the Department Manual the sections for which the
Respondents are not asserting an exemption should and must be disclosed to the Petitioners and

the Public. In the Santiago Affidavit 13 he lists 30 sections in which he believes exemptions
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apply, of the approximate 257 sections listed in the Table of Contents of the Department Manual.
This requires disclosure of every single section for which the Respondents have failed to claim
an exemption, approximately 227 remaining sections. A copy of the Table of Contents of the
Department Manual is attached to the Santiago Affidavit as Exhibit “D”.

12. Clarke Affirmation 432 contains another impermissible basis for withholding the

Department Manual:

Further, it is noted, of course, that Petitioner's FOIL requests, though numerous,
represent only a fraction of all FOIL requests made on the NCPD. Petitioner's
present Petition, seeking disclosure to the public of the entire Manual, calls for the
release of confidential materials entirely unrelated and irrelevant to the Rebello
matter, and for which Petitioner has shown no need, warranting dismissal of the
Petition in its entirety.

This statement ignores Justice Murphy’s prior ruling on in in Rebello v Thomas C. Dale, Nassau

County Police Department, et al. Index No. 11906/2013 (Sup Ct. Nassau County, March 2014)

wherein she noted:;

An agency's records "are presumptively open to public inspection, without regard
to need or purpose of the applicant. Consistent with these laudable goals, this
Court has firmly held that 'FOIL is to be liberally construed and its exemptions
narrowly interpreted so that the public is granted maximum access to the records
of government™ (Matter of Buffalo News, Inc. v Buffalo Enterprise Development
Corporation, 84 NY2d 488, 492[ 1994 ][citations omitted]). A copy of Hon.
Karen Murphy’s Decision dated March 2014 is attached hereto as Exhibit “B”
The Respondents continuous insertion of the status of the Petitioners, the needs of the Petitioners
or any other ancillary issue is irrelevant to the request herein.
13. Tt well settled law as stated by the Court of Appeals in Gould v City of New York,
89 NY2d 267 (1996) that the goal of the freedom of information law of this state is that the

public is to be given maximum access to government records and all exemptions are to be
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narrowly construed with the burden resting on the agency to demonstrate that the requested
materials qualify under the exemptions.

14.  The Santiago Affidavit fails to meet the requirements of an affidavit of someone
with personal knowledge of the contents of the Department Manual and is simply impermissible,
pure conclusory speculation regarding the alleged consequences of permitting access to the
public of the Nassau County Department Manual. The Clarke Affirmation has no evidentiary
value at all and all facts and allegations stated therein cannot be used as a basis for meeting the
Respondents burden that the Department Manual falls within either of the exemptions
Respondents rely upon in denying access to the Department Manual.

15, Asto those sections and portions of the Department Manual which are listed in
913 of the Santiago Affidavit, it is clear that Officer Santiago based his affidavit upon only
reviewing the “Table of Contents” and never alleges any familiarity with the contents of those
sections or of the Department Manual nor does he state with any specificity what type of
information is contained in those sections that would create a danger to the public or would
reveal “criminal non-routine investigative techniques.” The Police manuals and guides are
published so that all police officers in a department follow the same routines, and that the public
can rely upon those routines in their contact with the police.

16. The Respondents’ papers are replete with misstatements of law, impermissible
arguments, statements of case law and advisory opinions for the opposite proposition for which
they actually stand, continuously taking quotes and portions of case law and advisory opinions
out of context and failing to note for the Court that those opinions actually hold for the opposite

point that Respondents’ are trying to make.
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17. Abrief summary of the Respondents erroneous contentions and improper

arguments both legal and factual are as follows:

1. That the Petitioners are other litigation with the County, and this should have an
effect or is significant in responding to the within FOIL request. The Court of Appeals in
M. Farbman & Sons v. New York City Health and Hosps. Corp., 62 NY2d 75, 476
NYS2d 69 (1984) to which Respondents cite, held that Petitioners status is irrelevant.

2. That prior FOIL requests that were made by the Petitioners (Respondents’
Exhibits A — R in the Clarke affirmation) are germane to these proceedings. This is
simply not relevant.'

3. That there were discussions prior to the Respondents’ submission of the
opposition herein regarding the turning over of the manual and possibly settling this
matter without the need for further litigation and that these discussions are relevant. This
argument 1s directly prohibited by CPLR 4547 (all settlement discussions are
confidential) and is irrelevant as to whether the Department Manual falls under a
particular exemption.

4. That Petitioners relief requested according to Clarke Affirmation § 1B is:

Declaring that the NCPD's response dated July 14, 2014
denying access to the requested records was arbitrary,
capricious, an abuse of discretion and erroneous as a matter of
law, and should be annulled; and

This is in fact not the relief stated and the July 14, 2014 letter was improperly inserted as
it did not exist as of the filing of the within petition as the Petition was filed on July 7,
2014.

5. The Clarke Affirmation attaches numerous exhibits which include online Articles,
twitter, bulletins and other news stories regarding various crimes across the country and
the world. This is inflammatory and the Petitioners could just as easily attach 10 times the
number of Articles about the need for transparency and greater police accountability.

6. The Clarke affirmation claims that the Nassau County Police Department has “a
relatively small number of police officers” Clarke Affirmation 968, when in fact it is one
of the largest in the Country.

"1t should be noted that every one of those foil requests was either complied with or this court
ordered respondents to produce said records and information, which the County is currently
refusing to do and is appealing said decision order and judgment.

7
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7. Clarke Affirmation makes numerous references to the County being “cash
strapped” and overburdened. This is a completely unsubstantiated statement that is
unfounded and not even Officer Santiago states that the County is “cash strapped” in their
FOIL department.

The above arguments are simply erroneous as to whether the public is entitled to the Nassau

County Police Department Manual or sections thereof.

18.  The Respondent herein are corrupting the legislative intent as stated in the
declaration contained in section §84 of the Public Officers law, which by case law applies to
police departments. The declaration as stated below demonstrates the important public interest in

having access to the governmental records:

McKinney's Public Officers Law § 84
§ 84. Legislative declaration

The legislature hereby finds that a free society is maintained when government is responsive and
responsible to the public, and when the public is aware of governmental actions. The more open
a government is with its citizenry, the greater the understanding and participation of the public in
government.

As state and local government services increase and public problems become more sophisticated
and complex and therefore harder to solve, and with the resultant increase in revenues and
expenditures, it i1s incumbent upon the state and its localities to extend public accountability
wherever and whenever feasible.

The people's right to know the process of governmental decision-making and to review the
documents and statistics leading to determinations is basic to our society. Access to such
information should not be thwarted by shrouding it with the cloak of secrecy or confidentiality.
The legislature therefore declares that government is the public's business and that the public,
individually and collectively and represented by a free press, should have access to the records of
government in accordance with the provisions of this Article

ACCESSIBLITY TO GOVERNMENTAL RECORDS PURSUANT TO FOIL

19. As cited in the original Petition, the benchmark case regarding FOIL issues as
they relate to police records is the Court of Appeals case Gould v City of New York, 89 NY2d
267 (1996) contains the oft cited language regarding providing police records under the Freedom

8
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of Information Law as follows:

"To ensure maximum access to government records, the 'exemptions are to be
narrowly construed, with the burden resting on the agency to demonstrate that
the requested material indeed qualifies for exemption' (Matter of Hanig v. State
of New York Dept. of Motor Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S.2d 715,
588 N.E.2d 750 see, Public Officers Law § 89[4]|b]).

20.  Justice Karen Murphy in Rebello v Thomas C. Dale, Nassau County Police
Department, et al. Index No. 11906/2013 (Sup Ct. Nassau County, March 2014)” stated inter
alia:

Accordingly, "[w]hen faced with a FOIL request, an agency must either disclose

the record sought, deny the request and claim a specific exemption to disclosure,

or certify that it does not possess the requested document and that it could not be

located after a diligent search" (Matter of Beechwood Restorative Care Center v

Signor, 5 NY3d 435, 440 [2005]; see also Public Officers Laws$ 87[2], 89/3];

Matter of Lesher v Hynes, 19 NY3d 57, 64 [20 12]). "Put another way, in the

absence of specific statutory protection for the requested material, the Freedom of

Information Law compels disclosure, not concealment" (Matter of Westchester

Rockland Newspapers, v. Kimball, 50 N12d 575, 580 [1980]).

21.  In this instance, although the Respondents make excuses for failing to respond to
the initial FOIL request and Appeal as mandated by §89(3)(a), they have no excuse for failing to
immediately turn over those portions or sections of the Department Manual for which they have
not asserted an exemption.

22.  The cases cited herein clearly state that the FOIL law compels disclosure not
concealment. Nor is there a special exemption for “cash strapped” municipalities to ignore the

law. The excuses Clarke proffers for not timely denying the FOIL requests q 9 (limited

resources) and 910 (constraints of day to day operations), are not one of the exemptions

? Rebello v NCPD et al. was another Article 78 proceeding brought by the Petitioners against the
Nassau County Police Department and others, requesting an Order that the NCPD comply with
FOIL requests made in June and July of 2013. The is relevant only for the point that the

Respondents herein are fully familiar with the decision having been served and appealing it at
tthis time.
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contained in §87. Nor is there a shred of proof that this is the reason why the County failed to
respond to the FOIL request herein. In fact just on March 19, 2015 the front cover of Newsday
noted that the County paid over 67 million in overtime for police officers, clearly disputing that
the Police Department is “cash-strapped.” A copy of the Newsday Article is attached hereto as
Exhibit “C.”

23. There is a valid public interest in the disclosure of Nassau County Police
Department practices and procedures. The release of the information requested serves the public
interest by providing transparency and accountability for agency action. Associated Press v. US
Dep't of Defense 554 F.3d 273, 285 (2d Cir. 2009). Additionally, if those procedures are
cancelled or changed, the public has a right to know. This falls precisely into the purview of the
request for information in question. "Official information that sheds light on an agency's
performance of its statutory duties falls squarely within the statutory purpose." U.S Dep't of State

v. Ray, 502 U.S 164, 177- 78 (1991).

PETITIONER’S STATUS

24, The Respondents, in an effort to mislead the Court, devote a substantial portion of
their papers in both the Clarke Affirmation as well as the Santiago Affirmation alleging
Petitioners are currently suing the County of Nassau in the Rebello case and are using FOIL
requests for litigation in the Rebello matter. This argument is irrelevant and as this Court
previously pointed out contradicted by all case law. Accordingly, and ignored by the
Respondents in their papers Justice Murphy noted in her decision in Rebello, supra regarding the
previous improper FOIL denial that :

An agency's records "are presumptively open to public inspection, without regard
to need or purpose of the applicant. Consistent with these laudable goals, this

10
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Court has firmly held that 'FOIL is to be liberally construed and its exemptions
narrowly interpreted so that the public is granted maximum access to the records
of govemment" (Matter of Buffalo News, Inc. v Buffalo Enterprise Development
Corporation, 84 NY2d 488, 492[ 1994 ][citations omitted]).

25. Respondents could not cite any relevant cases as precedent for the proposition
that the status of the Petitioner as a litigant is relevant. The Respondents continuously take
portions of Advisory Opinions and Case law out of context, arguing for contrary conclusions for
which those cases actually stand.

26.  Respondents often cite to the FOIL Advisory Opinions. A relevant Opinion AO—

17938 says:

Lastly, when records are accessible under the Freedom of Information Law, it has
been held that they should be made equally available to any person, regardless of
one's status, interest or the intended use of the records [seeBurke v. Yudelson, 368
NYS 2d 779, affd 51 AD 2d 673, 378 NY'S 2d 165 (1976)]. Moreover, the Court
of Appeals, the State's highest court, has held that:

"FOIL does not require that the party requesting records make any showing of
need, good faith or legitimate purpose; while its purpose may be to shed light on
government decision-making, its ambit is not confined to records actually used in
the decision-making process. (Matter of Westchester Rockland Newspapers v.
Kimball, 50 NY2d 575, 581.) Full disclosure by public agencies is, under FOIL, a
public right and in the public interest, irrespective of the status or need of the
person making the request" [Farbman v. New York City Health and Hospitals
Corporation, 62 NY 2d 75, 80 (1984)].

A complete copy of the Committee for Open Government Advisory Opinion 17938 is
attached hereto in Exhibit “A”

27. There is not a single case that holds that the status or need of a petitioner is
relevant to a FOIL request. The case law is clear either the public is entitled to a record or it is
not. Every single case and advisory opinion cited by the defendants holds that not only is the
status or need of the Petitioner irrelevant, if there is ongoing litigation records under FOIL may

be available when they are not available through litigation.

11
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28. The Respondents cite to advisory Opinion FOIL AO -14095 in Clarke
Affirmation 435 but quote only a portion of the relevant text and take it out of context. This

portion of the Opinion contained in the Clarke Affirmation is as follows:

“there is a clear distinction between rights of access conferred upon the public
under the Freedom of Information Law and rights conferred upon a litigant via the
use of discovery, and the courts have provided direction concerning the Freedom
of Information Law as opposed to the use of discovery under the Civil Practice
Law and Rules (CPLR) in civil proceedings and in criminal proceedings under the
Criminal Procedure Law (CPL). The principle is that the Freedom of Information
Law is a vehicle that confers rights of access upon the public generally, while the
discovery provisions of the CPLR or the CPL are separate vehicles that may
require or authorize disclosure of records due to one's status as a litigant or
defendant.”

Respondents not only fail to attach said Opinion which is required unless it is an official
opinion, but did not include the next two paragraphs which hold opposite to the

Respondents contentions. The next paragraphs in Advisory Opinion 140935 are:

As stated by the state's highest court, the Court of Appeals, in a case involving a
request made under the Freedom of Information Law by a person involved in
litigation against an agency: "Access to records of a government agency under the
Freedom of Information Law (FOIL) (Public Officers Law, Article 6) is not
affected by the fact that there is pending or potential litigation between the person
making the request and the agency" [Farbman v. NYC Health and Hospitals
Corporation, 62 NY 2d 75, 78 (1984)]. Similarly, in an earlier decision, the Court
of Appeals determined that "the standing of one who seeks access to records
under the Freedom of Information Law is as a member of the public, and is
neither enhanced...nor restricted...because he is also a litigant or potential litigant"
[Matter of John P. v. Whalen, 54 NY 2d 89, 99 (1980)]. The Court in Farbman,
supra, discussed the distinction between the use of the Freedom of Information

Law as opposed to the use of discovery in Article 31 of the CPLR. Specifically, it
was found that:

"FOIL does not require that the party requesting records make any showing of
need, good faith or legitimate purpose; while its purpose may be to shed light on
governmental decision-making, its ambit is not confined to records actually used
in the decision-making process (Matter of Westchester Rockland Newspapers v.
Kimball, 50 NY 2d 575, 581.) Full disclosure by public agencies is, under FOIL, a

12
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public right and in the public interest, irrespective of the status or need of the
person making the request.

"CPLR Article 31 proceeds under a different premise, and serves quite different
concerns. While speaking also of 'full disclosure' Article 31 is plainly more
restrictive than FOIL. Access to records under CPLR depends on status and need.
With goals of promoting both the ascertainment of truth at trial and the prompt
disposition of actions (Allen v. Crowell-Collier Pub. Co., 21 NY 2d 403, 407),
discovery is at the outset limited to that which is 'material and necessary in the
prosecution or defense of an action™ [see Farbman, supra, at 80].

What is particularly egregious about selectively quoting this Opinion is that the summary
conclusion which was eliminated, holds that the records should be disclosed regardless of
requesters status or interest:

In sum, I believe that the Freedom of Information Law imposes a duty to disclose

records, as well as the capacity to withhold them, irrespective of the status or

interest of the person requesting them. To be distinguished are other provisions of

law that may require disclosure based upon one's status, e.g., as a litigant, and the

nature of the records or their materiality to a proceeding. The materials made

available in discovery to a litigant through discovery may not be available to the
public under the Freedom of Information Law. Conversely, there may be
instances in which records are beyond the scope of discovery, but which may be
available under the Freedom of Information Law.
A complete copy of the Committee for Open Government Advisory Opinion 14095 is
attached hereto in Exhibit “A”

29.  Reluctantly, we must address Clarke Affirmation 932 where the Respondents
request dismissal of the entire Petition because it calls for the release of material unrelated to the
Rebello matter for which the Petitioner has shown no need. This statement is directly
contradicted by the case law and opinions contained in the Clarke Affirmation 99 33-37 and is a

clear misinterpretation of the FOIL Law. The law is absolutely clear on this point as stated by

Justice Karen Murphy Supra and by the Court of Appeals in Farbman, supra that state standing

13
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is no issue and Respondents arguments to the contrary demonstrate a complete lack of
comprehension of the FOIL law.

30.  The Court of Appeals in M. Farbman & Sons v. New York City Health and Hosps.
 Corp., 62 NY2d 75, 476 NYS2d 69 (1984), reversed the Appellate Division and held that
"Access to records of a government agency under the Freedom of Information Law (FOIL)
(Public Officers Law, art 6) is not affected by the fact that there is pending or potential litigation
between the person making the request and the agency. Because the court below erroneously
concluded that FOIL is unavailable to a litigant, and that CPLR Article 31 is a blanket exemption
from FOIL, we reverse the dismissal of the petition.” The Court went on to distinguish Freedom
of Information Law from Article 31 of the CPLR, stating inter alia:

FOIL does not require that the party requesting records make any showing of

need, good faith or legitimate purpose; while its purpose may be to shed light on

government decision-making, its ambit is not confined to records actually used in

the decision-making process. (Matter of Westchester Rockland Newspapers v

Kimball, 50 NY2d 575, 581.) Full disclosure by public agencies is, under FOIL, a

public right and in the public interest, irrespective of the status or need of the
person making the request.

31.  The Clark Affirmation as well as the Santiago Affidavit allege that the
Respondents attempted to negotiate with the Petitioner a resolution to the FOIL request for the
entire NCPD Manual. They further allege that Petitioner “balked” (Clark Affirmation §13)* to
the conditions that NCPD wanted to impose on the Petitioners in the proposed confidentiality
agreement. The categorization of “balking” would fall in the lap of the Repondents had the full
timing and the entire discussions been disclosed by Respondents. The Respondents know full

well that pursuant CPLR 4527 all evidence of any conduct, statements or discussions of

? The Petitioners recognizing their obligations under CPLR 4547 to keep settlement negotiations
confidential will not include or address any discussions between counsel, but refute and object to
the characterizations of the overall negotiations. Introduction of settlement negotiations
generally, are considered so egregious that it can result in a mistrial.
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proposed settlement agreements made during compromise negotiations are not admissible and

inserting them into their papers was a violation of the CPLR:

§4547. Compromise and offers to compromise. Evidence of (a) furnishing, or
offering or promising to furnish, or (b) accepting, or offering or promising
to accept, any valuable consideration in compromising or attempting to
compromise a claim which is disputed as to either validity or amount of damages,
shall be inadmissible as proof of liability for or invalidity of the claim or the
amount of damages. Evidence of any conduct or statement made during
compromise negotiations shall also be inadmissible. The provisions of this
section shall not require the exclusion of any evidence, which is otherwise
discoverable, solely because such evidence was presented during the course
of compromise negotiations. Furthermore, the exclusion established by this
section shall not limit the admissibility of such evidence when it is offered for
another purpose, such as proving bias or prejudice of a witness, negating a
contention of undue delay or proof of an effort to obstruct a criminal
investigation or prosecution.

32.  Nevertheless the Respondents attempt to make the Petitioners look unreasonable
by referencing to the trier of fact a proposed settlement agreement that is clearly inadmissible
and irrelevant as the fact that the NCPD Manual may be available to the Petitioner in another
action does not affect the Petitioners right to obtain the record in this underlying FOIL request.

33.  The purpose of the Freedom of Information Law is to provide Government
accountability to the public. The Second Department in Westchester Rockland Newspapers, Inc.,
v. Mosczydlowski, 58 A.D.2d 234,396 N.Y.S.2d 857, (2" Dept. 1977) stated:

The legislative intent, as embodied in the Freedom of Information Law (Public

Officers Law, s 85) was to increase the understanding and participation of the

public in government and to extend public accountability by giving the public

unimpaired access to the records of government and its process of decision
making.

34. The case law cited throughout our papers herein states the purposes of FOIL as

79 < I3 &

“public accountability,” “maximum access to records,” “records are presumptively available to
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the public,” the goal is to achieve “maximum public access to government documents.” In this
matter the Respondents have taken the opposite philosophy and approach to releasing records.

35.  The Respondents denial of the entire manual and not detailing specifically which
sections the release of the manual are impermissible “blanket” exemptions to restrict access
which 1s “inimical to the principles of FOIL”. Matter of Gould v. New York City Police Dept., 89
N.Y.2d 267, 274, 653 N.Y.S.2d 54, 675 N.E.2d 808 (1996).

36. To those sections of the Department Manual that are not specifically addressed
by the Respondents, they have failed to prove that these sections fall under any exemption. The
Respondents are aware that they are continuing to violate Public Officers Law §87 by failing to
turn the approximately 227* sections of the Department Manual that they have failed to assert
fall under any exemption.

Article 78 Proceedings Burden of Proof

37.  An Article 78 proceeding is a special proceeding which has the same burden of
proof requirement as a motion for summary judgment. The commentary to CPLR § 7804
subdivision states:

Subdivision (e) also obligates the respondent to submit affidavits or other written
proof with the answer as evidentiary support for any contention that a triable issue
of fact exists. In the absence of any such fact issue, the court can summarily
dispose of the case in the manner of summary judgment. See N.Y.Jud. Council,
Third Ann.Rep. 186 (1937).

“ The Table of Contents of the Department Manual, attached to the Santiago Affidavit Ex. D,
contains 257 sections. The only sections of the Department Manual claimed by the Respondents
to fall under any exemption are listed in Santiago 13, using the titles generally and the specific
sections there are 30 total sections the Respondents are claiming fall under any exemption, the
other 227 are being withheld without a claimed exemption violation of the FOIL law.
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38 The obligation of the Respondents is to lay bare their proof with affidavits so the
Court can make summary determinations on the papers and pleadings before it. See Friends
World College v. Nicklin, 249 A.D.2d 393, 671 N.Y.S.2d 489 (2 Dept. 1998)

39. The same test that is applied to a motion for summary judgment is used to
determine special proceedings, and thus, if papers and pleadings fail to raise material issues of
fact, the Court is authorized to make summary determination. Jones v. Marcy, 135 A.D.2d 887,
522 N.Y.S.2d 285. (3 Dept. 1987); See, also, Lefkowitz v. McMillen, 57 A.D.2d 979, 394
N.Y.S.2d 107 (1977), appeal denied 42 N.Y.2d 807, 398 N.Y.S.2d 1029, 368 N.E.2d 45; State
by Lefkowitz v. Bel Fior Hotel, 95 Misc.2d 901, 408 N.Y.S.2d 696(1978); Mead v. First Trust

& Deposit Co., 60 A.D.2d 71,400 N.Y.S.2d 936(1977).

40.  The Court analyzed this issue in McCrory v Village of Mamaroneck, 34 Misc. 3d

(Sup Ct. West. 2011) stating:

FOIL imposes a broad duty on government to make its records available to the
public. Matter of Gould v. New York City Police Dept., 89 N.Y.2d 267, 274, 653
N.Y.5.2d 54, 675 N.E.2d 808 (1996). Thus, analysis of the propriety of an
agency's denial of a FOIL application begins with the principle that “[a]ll
government records are ... presumptively open for public inspection and copying
unless they fall within one of the enumerated exemptions of Public Officers Law
§ 87(2).” Id., 89 N.Y.2d at 274-275, 653 N.Y.S.2d 54, 675 N.E.2d 808. “Those
exemptions are to be narrowly construed, with the burden resting on the agency to
demonstrate that the requested material indeed qualifies for exemption” ( *622
Matter of Hanig v. State of New York Dept. Of Motor Vehs., 79 N.Y.2d 106, 109,
580 N.Y.S.2d 715, 588 N.E.2d 750 [1992] ), and an application for the disclosure
of materials in an agency's possession may be denied “[o]nly where the material
requested falls squarely within the ambit of one of these statutory exemptions”
(Matter of Fink v. Lefkowitz, 47 N.Y.2d 567, 571, 419 N.Y.S.2d 467, 393 N.E.2d
463 [1979] ).If the agency “fails to prove that a statutory exemption
applies, FOIL compels disclosure, not concealment' (source of internal quotation
omitted).” Matter of Data Tree, LLC v. Romaine, 9 N.Y.3d 454, 463, 849
N.Y.S.2d 489, 880 N.E.2d 10 (2007)
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41. The burden is then on the Respondents to lay bare their proof in admissible form.
The Court in McCrory goes onto state:

“It 1s settled that a special proceeding is subject to the same standards and rules of
decision as apply on a motion for summary judgment, requiring the court to
decide the matter upon the pleadings, papers and admissions to the extent that no
triable issues of fact are raised' (CPLR 409 [b] [other internal citations omitted])
. Matter of Karr v. Black, 55 AD.3d 82, 86, 863 N.Y.S.2d 26 (Ist Dep't
2008); see also Matter of Bahar v. Schwartzreich, 204 A.D.2d 441, 443, 611
N.Y.S.2d 619 (2nd Dep't 1994) (applying summary judgment standard in Article
78 proceeding). Applying in the instant proceeding the standards and rules of
decision as apply on a motion for summary judgment (see **867 Zuckerman v.
City of New York, 49 N.Y.2d 557, 562, 427 N.Y.S.2d 595, 404 N.E.2d 718
[1980],)

RESPONDENTS HAVE NOT MET THEIR BURDEN OF PROOF TO DENY ACCESS
TO THE DEPARTMENT MANUAL BASED UPON PUBLIC OFFICERS LAW §
87(2)(E)(V) THAT SUCH ACCESS WOULD REVEAL CRIMINAL INVESTIGATIVE
TECHNIQUES AND PROCEDURES EXCEPT ROUTINE TECHNIQUES AND
PROCEDURES

42.  The Respondents have failed to put forth affidavits sufficient to raise a question of
fact in this matter. Only one insufficient affidavit was attached to the Respondents’ Answer to
the Petition and in support of the Respondents’ Affirmative Defenses. The sole affidavit on
behalf of the Respondent, Nassau County Police Department (NCPD), only identified certain
sections of the Departmental Manual which they claim fall under§ 87(2)(e)(iv) “criminal
investigative techniques and procedures except routine techniques and procedures.” Those
specific sections are listed in Santiago Affidavit §13.

43.  The Santiago Affidavit only states he read the Table of Contents of the

Department Manual and titles of sections of the Department Manual. He never refers to their

contents in any way. He states in 13 “a review of the Table of Contents” shows that the
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following sections of the Department Manual fall squarely within these (§ 87(2)(e)(iv) and §

87(2)f). He states that the below fall under both stated exemptions:

Emergencies and Planned Events (see POL 4500-4505);
Prisoner Handling (OPS 2210-2230);
Tactical Methods and Special Events (OPS 12100-12400).

The below titles Santiago states are specifically non-routine’ procedures:

Section POL 3305 addresses "Specialized Training."

Section POL 4101 addresses police operations regarding "Foreign Nationals and
Undocumented Persons."

Section POL 4500 deals with Emergencies, including "Hazardous Material Incidents,"
and "Weapons of Mass Destruction Incidents."

Section OPS 6411 covers "Off-Duty and On-Duty Plain Clothes Police Encounters!'
Section OPS 12000, which pertains to "Tactical Methods and Special Events"

OPS 12106"Emergency Situations." Subsections regarding "Rapid Deployment for
Active Shooter"

OPS 12111 "Bomb and Bomb Threats"

OPS 12113 "Hazardous Material Incidents",

OPS 12114 "Weapons of Mass Destruction"

OPS 12118"Nassau County Correctional Center Emergency” in section,
OPS 12118a Nassau County Correctional Center Access Routes and Posts,
OPS 12160 "Emergency Access System" in section, and

OPS 12160a "Emergency Access System Credential Samples”

44.  As Santiago has failed to address any of the other sections in the Department

Manual, the Respondents have failed to meet their burden of proof that any of the other 227

sections of the Department Manual fall under the two claimed exemptions or any other

exemptions, therefore the Respondents failure to permit access to those other sections of the

Department Manual listed in Santiago Affidavit Exhibit D and the continuing denial of

Petitioners to access, is a violation of Public Officers Law §87.

> Santiago does not state that any of these sections would * reveal criminal investigative
techniques or procedures” it is clear that the Respondents do not appreciate that this exception
only applies to criminal investigative techniques not all operational techniques.
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45. As to the sections of the Department Manual listed above and contained in the
Santiago Affidavit 13, the hearsay ridden Clarke Affirmation and Santiago’s Affidavit fail to
state with any specificity that the substance of each section would fall within the exemptions
claimed.

46. It should be noted that when Officer Santiago personally reviews something he
notes same in his affidavit. See Santiago Affidavit § 5:

I have reviewed the Petition in this matter as well as the communications

referenced 1 2 and 3 above related to Petitioner's preceding FOIL requests to the

NCPD. I note that because Petitioner commenced this proceeding on July 9, 2014,

the Petition before this Court does not include the July 14, 2014 response from the

NCPD Legal Bureau to the May 28" FOIL request. More specifically, based upon

my review of the records related to this FOIL request, I understand that on July

14™ NCPD Legal Bureau attorney Joanne Oweis denied the May 28, 2014 FOIL

request seeking the entire Departmental Manual pursuant to the exemptions

codified in Public Officers Law§§ 87(2)(e)(iv) and §87(2)(f). See Letter dated

July 14, 2014 annexed hereto as Exhibit "E”

Santiago then goes on to discuss the contents of what he read. Similarly when referring to the
Department Manual he states that “A review of the Table of Contents provided to Petitioners
shows that the Department's Manual contains items which fall squarely within these
exemptions.” Santiago Affidavitf13. He never states anywhere that he actually read the contents
of the sections he mentions. The Santiago Affidavit is devoid of any analysis of what is
contained in each section. Thus he has not provided nor can he provide any analysis as required
to meet the Respondents burden to show how the substance of each section falls within either the
two exemptions claimed. He offers only conclusions that these sections fall into the exemptions
claimed rather than a basis of why he reached those conclusions.

47. Santiago has not articulated his reliance on any of his own qualifications,

experience or statistics in offering the opinion regarding the contents of the Department Manual
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and the types of information contained therein. He makes no attempt to explain why the sections

2% CC

in 913 are “non-routine” “criminal investigative techniques” or how the release of said
information “would endanger the life and safety of Nassau County Police Officers and the
citizens of Nassau County.” Santiago only indicates experience in dealing with the FOIL law, but
does not have any stated qualifications to rely upon in determining how the possible contents of
the sections he mentions would “iv. reveal criminal investigative techniques or procedures,
except routine techniques and procedures”.

48.  To meet its burden of proof the Respondents need to put forward some testimony
or analysis of someone with expertise in the areas in which they are claiming apply to the
exemptions.

49, The NCPD has chosen to submit an affidavit from a FOIL officer from their legal
bureau, instead of obtaining an affidavit from someone with tactical experience, someone
experienced in the operations contained within the sections of the manual listed above, someone
from their academy or even an outside expert who had the qualifications to opine that giving the
public access to the sections of the Department Manual stated above would “iv. reveal criminal
investigative techniques or procedures except routine techniques and procedures.” The Santiago
Affidavit fails to describe, even generally, the type of information contained within the manual.
Santiago could have described the types of techniques or investigations that are contained within
the sections of the manual stated in 13 without giving away the specifics. The sections of the
Table of Contents that Santiago cites to are apparently operational techniques. On its face these
sections in 13 such as “Emergencies and Planned events”, “Tactical methods and Special
events” do not appear to be “criminal investigative techniques.” The sections for “specialized

9% <

training”, “emergencies including hazardous material incidents”, “responding to active shooter”,
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“Bomb and Bomb threats”, “Weapons of Mass destruction” and “Emergency access system” are
by their titles clearly are not in any way criminal investigative techniques. The titles to these
sections simply have nothing to do with criminal investigations. The manner in which officers
respond to special situations is not a “criminal investigative technique. ” Officer Santiago does
not even describe the types of information that would constitute criminal techniques or
procedures that are non-routine.

50.  Santiago’s failure to describe the difference between criminal investigative
techniques or procedures and those that are non-routine is fatal to their burden of proof that these
sections fall under Public Officers Law §87(¢) iv.

51. When determining the facts of a case, the trier of the fact (in this case the Court)
chooses how much weight to give to each person’s testimony and other evidence. Santiago’s
opinion is based upon a review of the current and prior FOIL requests and responses 492-5, a
review of the petition herein, §5 a review of the table of contents of the Department Manual,
912-13 and nothing else. He fails to state his qualifications to render an opinion as to what would
be a non-routine criminal investigative technique or procedure, other than that he is a “Detective
Sergeant with the Nassau County Police Department (the"NCPD,) and also the Commanding
Officer of the Department's Legal Bureau. He gives no other information as to his background.
He states 1 “In my capacity as Commanding Officer of the Legal Bureau, I oversee the
processing of Freedom of Information Law ("FOIL") requests made to the NCPD”. He doesn’t
state any experience with the contents of the manual he is commenting on, and it would be only
speculation to consider what his expertise might be beyond what is in his affidavit. Santiago is

being proffered to give an opinion about the two exemptions claimed by the Respondents. An
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opinion whether by an expert or an employee of party must be based upon facts, experience, and
not self-serving conclusions.
52. In Romano v Stanley, 90 N.Y.2d 444 , 684 N.E.2d 19, 661 N.Y.S.2d 589, (1997)

The Court of Appeals held:

an expert’s affidavit proffered as the sole evidence to defeat *452 summary

judgment must contain sufficient allegations to demonstrate that the conclusions it

contains are more than mere speculation and would, if offered alone at trial,
support a verdict in the proponent’s favor.

In some situations, the nature of the subject matter or the expert’s area of special

skill will suffice to support the inference that the opinion is based on knowledge

acquired through personal professional experience. In other situations, an expert’s

affidavit may be deemed sufficiently probative to defeat summary judgment if it

makes reference to outside material “ ‘of a kind accepted in the profession as

reliable in forming a professional opinion’ ” and such reference is accompanied

by evidence establishing the out-of-court material’s reliability (Hambsch v New

York City Tr. Auth., 63 NY2d 723, 726).

53.  Here Santiago is giving opinions about the content of what he believes is in
various sections of the NCPD Department Manual that he refers to in 13, but he cites no basis
for that opinion. His opinion whether he is being called an “expert” or not, must be based upon
qualifications and/or statistical data for said opinions. Santiago is an employee of the NCPD and

his affidavit simply makes conclusory speculations regarding the content of said Department

Manual.

54.  Incontrast Petitioners have submitted the affidavit of an experienced police
practices and procedures expert, Hugh McGowan (McGowan). Exhibit “D.” McGowan’s
qualifications, experience, and credentials are detailed inf1-11 in his attached Affidavit. He is
currently employed as a hostage negotiation and crisis intervention instructor teaching best

practices at the Public Agency Training Council (PATC). He served for 33 years in the NYPD,
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the last 13 years being employed as the Commanding Officer and Chief Negotiator for the New
York City Police Department's Hostage Negotiation Team (HNT). He also held positions with
the Emergency Services Unit (NYPD SWAT) as a Citywide Patrol Operations Supervisor and
later as the Planning and Training Coordinator. He was also a Detective Sergeant and
Executive Officer of the Bomb Squad. He has opine that based upon his experience unless the
NCPD Department Manual deviates materially from manuals nationwide, then the sections cited
by Santiago 13 deal with operations and administration and do are not involve criminal
investigations techniques. Additionally, what is described albeit in very limited fashion would be
routine police procedures. McGowan q15-16.

55.  Freedom of Information laws abound across the country. The Federal
Government (FOIA) and every state have laws giving the public access to governmental records
including Police Records. The concept behind the laws is the need for governmental
transparency. The public has a similar interest in police transparency regardless of the state or
jurisdiction. Police Department Manuals are available to the public through local freedom of
information laws and are even online in numerous states. Department Manuals and guides
generally describe routine information that the public and police officers can rely upon.
McGowan §16-17. The Online Police manual of the City of North Las Vegas

(https://www.cityotnorthlasvegas.com/Departments/Police/PDFs/Department-Policy-

Manual.pdf) states:

The integrity of the Department rests with the actions of its members. This
manual is a guideline to assist with the regulation of conduct. Our community’s
perception of the Police Department is based on the competence and ethical
deportment of our officers and staff. These policies will help to ensure that public
trust is well placed.
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56.  Petitioners’ moving papers noted that that the largest police force in the Country,
NYPD, has its Patrol Guide available to the public and in fact downloadable on ITunes.
Although the Clarke Affirmation speculates as to the differences between the NYPD patrol guide
and the NCPD Department Manual, Santiago is silent on that issue and fails to note any
differences between them. The Clarke Affirmation 949 makes the unsupported claim that the
NYPD manual contains general guidelines and that the NCPD manual contains sensitive, non-
routine and protected procedures’. This claim in the Clarke Affirmation is as baseless as any of
the other unsupported claims made by the Respondents. Clarke is not an expert in police
procedures and Santiago is silent as to any alleged differences. The Respondents attach no
supporting documentation regarding the differences between the NYPD patrol guide and the
NCPD manual. The burden on the Respondents is to supply proof to the Court that the NCPD
manual contains “criminal investigative techniques and procedures” that are non-routine, which
they quite simply have not done.

57.  One of the numerous police departments that have their manuals online is the

Cincinnati Police Department’. The online introduction states:

The Cincinnati Police Department Procedure Manual

The Cincinnati Police Department Procedure Manual is to provide an official
guide outlining the way to do many of the routine operations which confront the
Cincinnati Police Department. the Procedure Manual is provided here as a
downloadable file, both as a Adobe Acrobat PDF portfolio and as a compressed
(zip) file. A procedures contained in both formats are in PDF format. Use the
below links to download the Procedure Manual in the venue of your choice.

® Once again the Respondents are unaware that the routine procedures have to be criminal in
nature and the operative word is criminal when claiming exemption under § 87(2)(e)(iv). The
consistent failure to put the word criminal into the exemption stated emphasizes the failure of the
Respondents to appreciate the Public Officers Law §87

’ The web address for this manual is http://www.cincinnati-oh.gov/police/permits-auctions-
references/police-department-procedure-manual/

25

Page 211 of 349



The Procedure Manual was last updated on 03/12/2015

o Procedure Manual as a PDF Portfolio
e Procedure Manual as a compressed zip file

10.000 PROCEDURE MANUAL AND OTHER BINDING WRITTEN
DIRECTIVES Purpose: To provide an official guide outlining the way to do
many of the routine operations which confront the Cincinnati Police Department.
To provide efficient methods and high standards for procedures, rules,
regulations, policies and directives recognized as official policy and applied on a
department-wide basis.

This manual along with many others highlight the concept that manuals contain routine
procedures for police officers. McGowan §15-18. The Respondents have the burden of proof to
show that the exemptions apply. The manuals are generally not considered a secret as if so they
would not be given out to thousands of officers. McGowan Affidavit 418

RESPONDENTS HAVE NOT MET THEIR BURDEN OF PROOF TO DENY
ACCESS TO THE DEPARTMENT MANUAL BASED UPON PUBLIC OFFICERS LAW
87 (2)(F) THAT SUCH RELIEF WOULD ENDANGER THE LIFE AND SAFETY OF
NASSAU COUNTY POLICE OFFICERS AND THE CITIZENS OF NASSAU COUNTY.

58. The Respondents rely upon officer Santiago’s Affidavit to support the above
exemption that the release of the manual and the sections articulated in 13 would be a danger to
the public and Nassau County Police Officers. The factual argument can only be based upon
Santiago’s Affidavit and exhibits. The speculation, hearsay, conclusory statements and fear
mongering contained in the Clarke Affirmation are statements made by counsel and are not
evidence.

59. The only proof set forth by the Respondents is Santiago’s conclusory Affidavit
which makes a broad based claim in q12:

Disclosure of confidential NCPD investigative techniques, which have lead to

numerous successful prosecutions, will have a devastating impact on NCPD law
enforcement investigations by alerting prospective criminals to the course those
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investigations will take. These potential criminals, armed with the information
within the Manual will be in a position to tailor their behavior to evade detection,
apprehension, and prosecution.”
This is pure speculation and has no merit whatsoever as Santiago cites no information that he
could base this statement upon or which sections would “arm criminals” with the information to

“evade detection, apprehension, and prosecution.” McGowan specifically addresses Santiago

912th and states in McGowan 926:

“This is pure speculation and has no merit whatsoever. Santiago cites no
information as a source of this statement and he does not indicate which sections
would “arm criminals” with the information to “evade detection, apprehension,
and prosecution”. This entire paragraph is pure fiction with no support from the
various professional police associations and their publications that set policy for
good and accepted police practices.”

McGowan goes on to state in 925:

At lectures that I have given, panels I have sat on, conferences and lectures that I
attended regarding the most current issues in police practices and procedures
never once in the last 20 years has any concern come up with any dangers
associated with the release of Department Manuals to the public.

60.  The Articles and hearsay propaganda attached to the Clarke Affirmation are not
admissible proof. Neither Clarke nor Santiago make a correlation between any possible dangers
associated with release of the Department Manual or the sections cited in 13 and the Articles,
webpages and twitter pages that he references.

61.  Itis absurd to say that the release of said manuals would endanger the officers or
the public without some statistical evidence. Other departments have released their manuals to
the public without any reported increase incidents against police or the public. McGowan924.
The Santiago Affidavit makes no mention or reference to any of the materials that are attached to

the Clarke Affirmation and therefore should be ignored by the Court

27

Page 213 of 349



62. Hugh McGowan, a police procedures expert, ex ESU (SAT), the previous head of
the hostage negotiation team for the City of New York, is familiar with the NYPD manual, and
similar manuals across the country. He regularly lectures regarding police tactics along with the
top police experts in the country and has stated that there is no fear within the police community
that should their police manuals be accessible to the public it will create crime sprees, police
shootings and executions or any other of the provocative allegations contained in the
Respondents papers. McGowan §19-31. The Respondents put forth no evidentiary support for
the statement in the Clarke Affirmation 954 that “in light of the current violence, hostility, and
critical rhetoric directed at police officers locally and nationally” would be in anyway effected by
the release of the NCOPD Department Manual . McGowan specifically disputes the statements
contained in Clarke Affirmation 54 and Santiago 912 and states  the allegations contained in
54 Clarke and Paragraph 12 of Santiago are pure fictional made from “whole cloth” without any
factual or statistical basis to support them.” Additionally he states “the police in jurisdictions
where the Department Manuals or patrol guides are available to the public are in no more danger
than those jurisdictions where it is not publically available at this time. McGowan further states
that are no publications, or lectures devoted to the dangers of releasing the Department Manuals
to the public. However there is continuously a great deal of discussion and a nationwide concern
that there is a need for greater transparency for police records and information to promote greater
police community relations. McGowan 427-28

63. A large portion of the Clarke Affirmation is devoted to Swatting® and his opinion
about the dangers of releasing the Department Manual in relation to Swatting. This is a wholly

made up argument by Clarke and neither Santiago nor the Articles attached to the Clarke

S SWAT - Special Weapons and Tactics (team)
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Affirmation support the position that if the manual is released the “Swatters(sp)”” would be more
effective. McGowan §31.  According to McGowan “Swatting” is basically a crank phone call to
police departments causing police to go a scene of an alleged call which draws a response from
law enforcement, usually a swat team. The Articles and FBI bulletins and web pages attached to
the Clarke Affirmation are simply fear mongering for the purpose of making a salacious
argument that has no basis in fact. Santiago Affidavit 12 states with feigned Authority that “I
have no doubt that permitting disclosure of the Manual through FOIL here would create a
landscape allowing any member of the public to obtain the Manual, including members of the
public who intend to engage in criminal activity.” This statement is pure speculation and the
Respondents need to make some connection between the specific sections of the Department
Manual and the contents thereof with the dangers claimed that would make them fall under the
exemption.

64. None of the Articles or online materials, bulletins or any other exhibits submitted
by the Respondents mention that the swatting, attacks on police officers or terror attacks abroad
occurred because the Police Department Manuals for those jurisdictions were available to the
public nor are any statistics cited support this erroneous contention. Clarke Affirmation 165
states “An individual with access to sections of the Manual covering emergency response and
tactical methods is able to tailor the "swatting call" to generate the most vigorous response from
the police department.” There is no allegation in the materials attached to the opposing papers
that the aforementioned attacks or criminal incidents were related to access to departmental
manuals in those jurisdictions. McGowan specifically refutes this as a risk at 31 and at 432

states:

In my opinion and based upon my experience there is no significant
increase in danger to police or the public through more effective or increased
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frequency of “swatting” or violence against police officers due to the public
availability of a police Department Manual.

The Court requires some evidentiary submission without solely conclusory statements to

support the Respondents claimed exemptions. See Rebello v County Supra, Justice Murphy

states:

Here, the Respondents' principal evidentiary submission, the one-and-a half page
affidavit supplied by Det. Sgt. Santiago, is conclusory and contains virtually no
descriptive facts upon which the Court can meaningfully weigh the viability of the
claimed exemption (see, Newsday LLC v Nassau County Police Department,
supra, at 9; Matter of Loevy & Loevy v New York City Police Department, supra,
at 954-955 cf, Matter of Lesherv llyues, supra; Whtitley v New York County
District Attorney's Office, supra).

Once again the Affidavit of Santiago does not meet the burden of proof required by this

Court.

65.  Anattorney’s affirmation cannot satisfy the Respondents’ burden of proof. The
only proof in this matter as to the reason for withholding records comes from the affidavit of
Detective Sergeant Santiago. In Warrington v. Ryder Truck Rental, Inc., 35 A.D.3d 455826

N.Y.S.2d 152,(2™ Dept. 2006) the Court stated:

The deposition testimony annexed to the motion papers did not address those
issues, and thus failed to put forth sufficient evidentiary proof to support the
attorneys affirmation (¢f. Olan v. Farrell Lines, 64 N.Y.2d 1092, 1093, 489
N.Y.S.2d 884, 479 N.E.2d 229). An attorney’s affirmation that is not based upon
personal knowledge is of no probative or evidentiary significance (see JMD
Holding Corp. v. Congress Fin. Corp., 4 N.Y.3d 373, 384-385, 795 N.Y.S.2d
502, 828 N.E.2d 604; Zuckerman v. City of New York, 49 N.Y.2d 557, 563, 427
N.Y.S.2d 595, 404 N.E.2d 718; Palo v. Principio, 303 A.D.2d 478, 479, 756
N.Y.S.2d 623; Hirsch v. Morgan Stanley & Co., 239 A.D.2d 466, 467, 657
N.Y.S.2d 448)
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66.  The Respondents have failed to submit any proof in any form that the release of a
Department Manual in any jurisdiction anywhere was found to assist any criminal in any crime.
As set forth Hugh McGowan’s affidavit that there are no statistically significant incidents of
Department Manuals being used by criminals to further criminal enterprise. McGowan 921

67.  The last Federal Census taken for Police Departments was in 2008 and at that
time it was noted that there were approximately 12,500 local police departments. 423 McGowan
Ex.1 pg 4. The Census has the Nassau County Police Department ranked 12 largest in the total
number of sworn police officers for local police agencies in the United States. The Clarke
Affirmation contains numerous misstatements of fact and significantly notes in 968 that “The
relatively small number of officers employed by the NCPD puts the police force at great risk to
the concerted efforts of criminals operating in Nassau County.” The premise of this argument is
that the Nassau County Police Department is at greater risk than other police departments
because of its relatively small size. In fact the opposite is actually true and the Nassau County
Police Department is a “relatively” massive local police department. McGowan 923.
Consequently, if the Respondents specious argument is taken to its logical conclusion then the
NCPD is in actually less danger from the release of the Department Manual than almost all other
Jurisdictions.

68. The Clarke Affirmation in §11 states: “This proceeding arises from Petitioner's
erroneous contention that Respondents are mandated to disclose the entire confidential Manual
in response to Petitioner's FOIL request served on May 28, 2014.”There is nothing to indicate the

Manual is confidential manual, and once again Respondents make erroneous statements . The

? The Petitioner asks the Court to take judicial notice of the Federal Census, a government
created document taken off the Federal Census website at
http://www bis.gov/content/pub/pdf/cslleadR.pdf
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idea that NCPD’s manual is confidential is something that the Respondents simply made up.
This was specifically addressed by the Court in Daily News, L.P. v. New York City Office of
Payroll Administration, 9 AD3d 308, 781 NYS2d 3 (1* Dept 2003), appeal denied 3 NY3d 609,
786 NYS2d 812 (2004), holding that an attorney cannot simply make a claim that certain
information is confidential. The Court in Daily News, L.P. v. New York City Office of Payroll
Administration, supra, stated an “attorney’s affirmation is insufficient to establish that the
employees provided their ages or zip codes in confidence.” Santiago doesn’t ever support
Clarke’s claim that the entire manual is confidential, noting that in his opinion (with which we
disagree) some portions are confidential, which means some portions are not.

69.  Asnoted above there are many Department Manuals online and presumably many
more available through FOIL. The Clarke Affirmation 950 alleges that due to the size of the
NYPD it can have its Patrol Guide or Manual online as it has “a prowess akin to that of a small
army, 1S uniquely capable of monitoring and handling the risks inherent with disclosure of their
department's internal guidelines; a luxury not afforded to the NCPD”. This contention again of
the NCPD being small, while it is actually the 12 largest in the United States, is a gross
misrepresentation and refuted by McGowan 925. It is however pertinent in expressing the
general tenor that the Respondents will allege anything to avoid complying with the law.

70. Petitioners, without giving any countenance to this argument, requested that
McGowan conduct a search for the police departments that had manuals available online relative
to the size of the Nassau County Police Department. This survey was conducted due to the claim
in the Clarke Affirmation 50 that the size of the police department was germane to said

3 8,

departments’ “ability to handle the alleged risks inherent with disclosure of the manual.”
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71. McGowan’s search revealed that there were manuals available online for 8 out of
the 11 local police departments larger than NCPD'? as well as 7 manuals available online'! out of
the 11 next largest Police departments. 15 of the 23 largest Police Departments have their
manuals are online. If this was a problem none of these department would be putting their
officers at risk. McGowan 23-25 states:

23. The last published Federal Census (Ex. 1) notes, which corresponds with my
general knowledge, that NCPD is the 12" largest local Police Department in
the United States out of approximately12,500 local departments. The top 23
largest police departments consisted of the 11 departments that were larger
than the NCPD and the 11 Departments immediately smaller than the NCPD.
Of the 11 larger departments larger than the NCPD 8 of them have their
manuals accessible online'* and of the Departments ranked 13-23 in size 7 of
those departments’ manuals were available online."” If there was truly a
danger to public having access to the Department Manuals, none of these
departments of similar size would be putting their officers at risk by
publishing their manuals online.

24. T have personally trained and certified officers from all 15 police departments
referred to above as well as their commanders. I have spoken to them during
training and they had no issues, complaints or concerns with regard to having
their manuals available to the public.

25. At lectures that I have given, panels I have sat on, conferences and lectures
that [ attended regarding the most current issues in police practices and
procedures never once in the last 20 years has any concern come up with any
dangers associated with the release of Department Manuals to the public.

70. Generally as to the danger of releasing the Department Manuals Hugh McGowan|

states:

Y NYPD, NY., LAPD,Ca., Houston, Tx., Washington DC., Dallas, Tx., Baltimore, Md., Las
Vegas,. NV. Chicago, Il

H Detroit, Mi., Boston,Ma., Milwaulkee, Wi. , San Diego, Ca. , San Francisco, Ca. and
Columbus, Ohio. Atlanta, PD

12 NYPD, NY., LAPD, Ca., Houston, Tx., Washington DC., Dallas, Tx., Baltimore, Md., Las
Vegas,. NV. Chicago, IlL.

13 Detroit, Mi., Boston, Ma., Milwaukee, WI. , San Diego, Ca. , San Francisco, Ca. and
Columbus, Ohio. Atlanta, PD
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19. The release of the Department Manuals to the public nationwide over the last
20 years has not resulted in crime sprees, successful gang attacks on police
officers, reports that officers are more vulnerable to potentially deadly acts of
hostility, or any of the other numerous claims in the Clarke Affirmation
including that the release of the manuals puts officers at greater risk. I disagree
with the claim that Officers’ peace of mind could be affected by the release of
the Department Manuals (Clarke Affirmation 968) and it is simply not
supported by any literature, studies or statistics.

20. There are no publications, bulletins, periodicals or statistics indicating that
jurisdictions with their manuals online or accessible to the public have officers
that are in greater danger than any other jurisdiction where manuals are not
publicly available. Nor is there is there any literature to substantiate that
criminals are more successful and that they are committing more violence
successfully against police officers if the manuals are available to the public.

21. There are no statistically significant incidents reported of Department Manuals
being used by criminals to further criminal enterprise or evade criminal

prosecution.

The Respondents Denial of the Entire Department Manual Amounts to an Impermissible

Blanket Exemption

72. Officer Santiago’s affidavit amounts to a generic “blanket exemption” which is
impermissible to support a denial of all police records. In Loevy & Loevy v. New York City

Police Dept., 957 N.Y.S5.2d 628 (Sup 2013) the Court held:
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An agency that seeks to withhold documents, pursuant to one or another of the
statutory exemptions, must make a particularized showing that each such
document falls within that exemption. A conclusory contention that an entire
category of documents is exempt will not suffice. See Matter of Washington Post
Co. v. New York State Ins. Dep't., 61 N.Y.2d 557, 567, 475N.Y.S.2d 263, 463
N.E.2d 604 (1984); Matter of Buffalo Broadcasting Co., Inc. v. New York State
Dep't. of Correctional Servs., 155 A.D.2d 106, 110, 552 N.Y.S.2d 712 (3rd Dep't
1990). “To ensure maximum access to government documents, the exemptions
are to be narrowly construed, with the burden resting on the agency to
demonstrate that the requested material indeed qualifies for an exemption .... Only
where the material requested falls squarely within the ambit of one of these
statutory exemptions may disclosure be withheld”. Marter of Gould
v. New York City Police Dep't, 89 N.Y.2d 267, 274-75, 653 N.Y.S.2d 54, 675
N.E.2d 808 (1996) (internal citations and quotations omitted).

73.

In this matter the sole affidavit does not address or identify any sections other

than the sections listed in §13. In Windham v NYPD 2013 WL 5636306, N.Y. Slip Op.

32418(U) (Trial Order) (N.Y.Sup. 2013), Judge Lobis held:

The New York Court of Appeals has held that “blanket exemptions for particular
types of documents are inimical to FOIL's policy of open government.” Gould, 89
N.Y.2d at 275 (citing Fink,47 N.Y.2d at 571). This burden requires identifying the
types of documents, their general content, and the risk associated with that type of
content. The Respondents have not identified the documents, content, or risks.

They have not articulated a factual basis for the exemption.

74.

The failure to provide the balance of the sections listed in the Table of Contents

(other than those listed §13) by the Respondents herein fits squarely in the impermissible

category of the “blanket exemption.”

75.

Additionally the FOIL law requires the release of any information in the sections

of the Department Manual not covered by an exemption. The Clarke Affirmation cites to

advisory opinions and case law that hold for the proposition that if any section of the Department

Manual does not fall under one of the articulated exemption in POL 87 then it must be

disclosed. Clarke Affirmation 435
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"It is emphasized that the introductory language of§ 87(2) refers to the authority

to withhold 'records or portions thereof that fall within the scope of the exceptions

that follow. In my view, the phrase quoted in the preceding sentence evidences a
recognition on the part of the Legislature that a single record, for example, might

include portions that are available under the statute, as well as portions that might
justifiably be withheld." See Committee on Open Government FOIL-AO-F12748.

76.  The Respondents research supports giving Petitioner’s access to those portions of

the Department Manual that do not fall under either of the exemptions claimed. Clarke

Affirmation 438

" it 1s likely that various aspects of the manual are reflective of 'routine criminal
investigative techniques and procedures.' To that extent, I do not believe that
§87(2)(e) could be cited as a basis for withholding. Nevertheless, other aspects of
the manual might indicate non-routine criminal investigative techniques or
procedures, and, to that extent, the manual could in my view be denied." See
Committee on Open Government FOIL-AO-F3657

IN CAMERA INSPECTION

77.  The Respondents have in the alternative to outright denying the Petitioners’
request, asked the Court to conduct an in camera inspection of the Department Manual. The
request for in camera inspection is so vague and only appears in one paragraph of the
Respondents’ Opposition. They request that the Court inspect the entire Department but have
failed to give the Court any tools to determine which exemptions apply to which sections. It is
respectfully submitted that a Court is not an expert in police routines, procedures and operations
and nor is Santiago.

78.  Asto the above sections listed in 13 Respondents have failed to provide proof
other than a conclusory affidavit that the Department Manual should be withheld or that an in
camera inspection is required. The Respondents have additionally failed to provide the Court

with information to do an in camera inspection of the above sections of the Department Manual.
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79.  Justice Murphy in her March 2014 decision infra stated inter alia:

The Court of Appeals has emphasized that "[e]xemptions are to be narrowly
construed to provide maximum access, and the agency seeking to prevent
disclosure carries the burden of demonstrating that the requested material falls
squarely within a FOIL exemption by articulating a particularized and specific
Justification for denying access" (Matter of Capitol Newspapers Div. of Hearst
Corp. v Burns, 67 NY2d 562,566 [1986]; see, Matter of Data Tree, LLC v
Romaine,9 NY3d 454, 462463 [2007]).Wholly "blanket"-type statements

and/or "[c]onclusory assertions that certain records fall within a statutory
exemption,” are insufficient to sustain an agency's burden with respect to a FOIL
exemption (Matter of Diiworth v Westchester County Dept. of Correction, 93
AD3d722,724 [2d Dept., 2012); see, Matter of Konigsberg v Coughlin, 68 NY2d
245,250-251 11986l; Matter of Madera v Elmont Public Library, 101 AD3d
726,727 [2d Dept 2012]).

See Exhibit “B.”

80.  The Respondents have charted their course and chosen not to give the Court the
proper foundation to do an in camera inspection of the records. Had the Respondents complied
with Public Officer’s “Law and issued proper denials and affidavits explaining why the different
sections listed fall under the claimed exemptions. Then the Court would have the tools to
properly evaluate the records in an in camera inspection. As the Court noted in Windham v City
of New York, supra, the Respondents have the burden to support with evidentiary proof the
reasons for withholding records. This burden requires identifying the types of documents, their
general content, and the risk associated with releasing that type of content. Windham v City of
New York, supra. The Respondents in this case had three opportunities to deny Petitioners’
FOIL requests in a manner that complies with the Public Officer’s Law. The Respondents’ initial
responses to Petitioners’ FOIL requests, the responses to the Petitioner’s FOIL appeal and then
their response to the within Article 78 Petition. Each and every time they have failed to comply

as required by law.
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81. The Court of Appeals gives directions to the municipalities in these situations

stating in Gould v City of New York:

The general philosophy underpinning the statute is full agency disclosure in order
to “achieve maximum public access to government documents. ” Encore Coll.

Bookstores v. Auxiliary Serv. Corp. of State Univ. of N.Y. at Farmingdale, 87
N.Y.2d 410, 416, 639 N .Y.S.2d 990 (1995).

The Respondents are simply not adhering to this philosophy and will clearly do anything

to avoid giving over any information regarding this incident.

ATTORNEY’S FEES

82.  New York Jurisprudence, Second Edition, 92 N.Y. Jur. 2d Records and Recording

§ 74 Attorney's fees states the reasoning behind awarding attorney fees and litigation costs in

Article 78 FOIL Proceedings:

The Freedom of Information Law (FOIL) provides that in an Article 78
proceeding to review an administrative determination denying access to a record,
the court may assess, against the agency involved, reasonable attorney's fees and
other litigation costs reasonably incurred by a person in any case in which such
person has substantially prevailed, when: (1) the agency had no reasonable basis
for denying access; or (2) the agency failed to respond to the request or appeal
within the statutory time.' This provision was added in recognition that persons
seeking to force an agency to respond to a proper FOIL request must engage in
costly litigation; the statute was enacted in order to create a clear deterrent to
unreasonable delays and denial of access, and thereby encourage every unit of
government to make a good-faith effort to comply with the requirements of FOIL

83.  The Petitioners herein have put forth a herculean effort to obtain public
information that should not have been withheld, caused in part because of the manner in which

the Respondents opposed the Petition herein.
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84.  In this instance due to the unsubstantiated conclusory allegations by Officer
Santiago and Clarke, Petitioners were required to spend an enormous amount of time replying to
the Opposition herein and needed to hire an expert to challenge the unsubstantiated outrageous
statements regarding the effect of the release of the Department Manual or any parts thereof to
the public and/or police officers.

85. Recently In the Matter of John JARONCZYK, v. MANGANO, etc. 121 A.D.3d
995, (2”d Dept. 2014) the Court awarded legal fees to Petitioners when the County failed to
provide police records in the form of Overtime records at the Sheriff’s office. Police records of
all types are considered to be of public interest. A copy of the decision In the Matter of John
JARONCZYK, v. MANGANO, etc. 121 A.D.3d 995, (2™ Dept. 2014).

86. In the underlying decision /n the Matter of John JARONCZYK, v. MANGANO,
etc Index Number 2819/12 (Nas. Sup. Crt. 2012) Hon. Justice Sher stated:

Upon our review of the record, we cannot say that it was reasonable for

Respondents to initially withhold the entirety of the records sought by petitioners

and then release the overtime slips with the redaction of social security numbers

only after petitioners retained and paid for counsel and filed an Article 78

proceeding. See Matter of New York State Defenders Ass 'n v. New York State
Police, supra.

87. In the present matter the NCPD has asserted only a very small portion of the
Department Manual is subject to any exemption. Therefore Respondents have no reasonable
basis to withhold access to 227 out of the 257 sections of the Department Manual. Additionally,
the claims by the Respondents herein required Petitioners and their expert to go to great lengths
to determine if any of their claims had a shred of factual support. As detailed herein, almost none

of the Respondents claims have any evidentiary support and are simply speculation.
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88. It has become clear from my research that many Petitioners give up on their FOIL
requests against the NCPD because it is too difficult and onerous to proceed with a plenary
action against such a powerful municipality. The Petitioners herein considered giving up some
rights as to the FOIL information that they were duly entitled because of the enormity of the task
that lay ahead in fighting the Respondents for fair access to the Department Manual.

89. The Respondents comments about any proposed confidentiality agreement for
FOIL records is counter to the purpose of the Freedom of Information Law. The information
should be available to everyone or no one. The Respondents’ request for confidentiality in
exchange for releasing records to the public shows how inapposite they treat the Freedom of
Information Law. The Petitioners do not want anything that all members of the public are not
entitled to.

90. The Petitioners herein not only had the skill to bring such an action but were
willing to put in the effort and retain an expert to take on the Nassau County Police Department

because of the importance of the issues that were involved.

91.  The award of legal fees is crucial for counsel to be able to take on these types of
proceedings.
92.  The facts and legal issues in this case were made exceedingly more complex and

required almost twice the effort by the continuous improper and inappropriate arguments by
Respondents.

93. Respondents are choosing to withhold documents that should have been
exchanged under FOIL and are subjecting the County to unnecessary legal fees. The goal of the

Respondents 1s clearly to avoid public accountability and hide behind claimed exemptions rather

40

Page 226 of 349



provide the requested information to the Petitioners. Petitioners should be awarded legal fees on
this matter. See Purcell v. Jefferson County District attorney , 77 AD3d 1328, 909 NYS2d 238
(2010)

94.  Police records are of substantial public interest and legal fees and costs are often
awarded when Petitioners prevail in Article 78 proceedings against police departments. In Castle
House Development Corp. v City of New York Police Department, Supreme Court, New York
County, October 29, 2009 - -Request for records led to misleading responses, and the Court
awarded petitioners more than $8,000 "in full satisfaction of all claims that were or could have
been raised in this action, including claims for costs, expenses and attorney fees."

95. In New York State Defenders Assn. v. New York State Police, 87 A.D.3d 193 (3“]l

Dept. 2011) the Court stated

Upon our review of this record, we cannot say that it was reasonable for
respondents to issue a blanket denial of petitioner's document request. The
argument that there was a reasonable basis to believe that the records were
exempt from disclosure is belied by the virtually immediate release of the
requested information upon commencement of this proceeding. Furthermore, our
independent review of the records reveals that, at most, respondents could have
reasonably believed that a small portion of the records were exempt. However,
respondents have failed to articulate any persuasive reason why the records could
not have been redacted and the portions that were not exempt from disclosure
turned over (see Public Officers Law § 87 et seq.). Thus, we find that Supreme
Court erred in determining that respondents had a reasonable basis for
withholding the entirety of the records sought (compare Matter of Miller v. New
York State Dept. of Transp., 58 A.D.3d at 985, 871 N.Y.S.2d 489;

In New York State Defenders Assn. v. New York State Police, supra as here the
Respondents have not alleged that more than a small portion of the manual falls under

any exemption.

96. As to the general entitlement to fees The NY PUB. OFF. L.§ 89(4)(c) states, in
relevant part:
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The court in such a proceeding may assess, against such agency involved,
reasonable attorney's fees and other litigation costs reasonably incurred by such
person in any case under the provisions of this section in which such person has
substantially prevailed, when:... i. the agency had no reasonable basis for denying

access; or 1i. the agency failed to respond to a request or appeal within the
statutory time.

97. In order to obtain attorneys' fees and costs under NY PUB. OFF L. § 89(4)(c) the
Petitioners need to show that they have (1) “substantially prevailed”, (2) “the record involved
was, in fact, of clearly significant interest to the general public”, and (3) “the agency lacked a
reasonable basis in law for withholding the *25 record.” Beechwood Restorative Care Ctr. v.

Signor, 11 A.D3d 987,988 (4th Dept. 2004).

The Petitioners Should Substantially Prevail

98. If the Respondents are required only to turn over those sections of the Department
Manual that were not listed in the Santiago Affidavit, Petitioners will substantially prevail and
the Court would be within its discretion to it award attorneys” fees and costs.

99.  Inthe event that the Respondents' eventually provide all or certain section portion
of the Department Manual herein without an Order from this Court on a voluntary basis ...... ,the
“voluntariness” of such disclosure is irrelevant to the issue of whether petitioner has
substantially prevailed in this proceeding. Indeed to allow a res to automatically forestall an
award of counsel fees simply by releasing the requested documents before asserting a defense
would contravene the very purposes of FOIL's fee-shifting provision. see Powhida v. Albany,
147 A.D.2d 236, 239 (3d Dept. 1989) (holding “... we first reject Respondents' contention that
petitioner cannot be deemed to have substantially prevailed since the documents were released
before any defense was asserted, Such a contention is irrational. It would allow a respondent to
moot any proceeding and prevent an award of counsel fees by releasing the documents before
asserting a defense.”); Matter of Mc Crory v Village of Mamaroneck, 34 Misc. 3d 603, 629
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(N.Y. Sup. Ct. 2011) (holding that attorneys' fees and costs may still be appropriate because the
Village could have denied petitioner access to some portions under the Public Officers Law).
100.  The rationale for the holdings in Matter of New York State Defenders Assn,
Powhida and Matter of McCrory is that these decisions deter a municipality from initially
denying FOIL requests, then after the requester retains and pays for an attorney, to pursue

litigation, only then, does the municipality turn over the documents.

REPLY TO OBJECTIONS/AFFIRMATIVE DEFENSES

The Petitioners Reply to the Four affirmative defenses interposed by Respondents as Follows:
FIRST AFFIRMATIVE DEFENSE

The Nassau County Police Department Manual is exempt from FOIL pursuant to

POLS§ 87(2)(e)(iv) and 87(2)(f) as its release would reveal non-routine criminal investigative
techniques and procedures, and would endanger the life and safety of Nassau County Police

Officers and the citizens of Nassau County.

REPLY TO FIRST AFFIRMATIVE DEFENSE

The Respondents have failed to meet their burden of proof as detailed above that the NCPD's
Department Manual would reveal non-routine criminal investigative techniques and procedures,
and would endanger the life and safety of Nassau County Police Officers and the citizens of
Nassau County This response incorporates all arguments previously asserted herein.

SECOND AFFIRMATIVE DEFENSE

The Petitioners lack standing to compel the County to comply with Public

Officer's Law §87(3)(c).

REPLY TO SECOND AFFIRMATIVE DEFENSE
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Respondents failed in their burden of proof and in fact the legal arguments contained in their
papers as well as all the cited case law and advisory opinions support the Petitioner standing to
compel the County of Nassau to comply with Public Officer's Law§ 87(3)(c). All residents of the
State of New York have the right to compel the County to comply with Public Officer's Law§
87(3)(c) and the County’s claim that the Petitioner’s don’t have standing to compel compliance

with the law is representative of the County’s continuous flagrant belief it is above the law.

THIRD AFFIRMATIVE DEFENSE
To the extent that there is a record that could be disclosed to Petitioner, but for the ,
fact that it contains information subject to exemptions under FOIL, the Respondents should be

permitted to submit such document for the Court's in camera inspection.

REPLY TO THIRD AFFIRMATIVE DEFENSE

The Respondents have failed to provide any basis to conduct an in camera inspection of
the entire Department Manual as the affidavit of FOIL officer Santiago is based upon pure
speculation and conclusory opinions which are prohibited in denying FOIL requests.

The Respondents fails to submit an aftidavit that addresses the entire Department Manual
and although inadequate the only sections of the manuals addressed by the Respondent’s FOIL
Officer are as follows:

Emergencies and Planned Events (see POL 4500-4505);
Prisoner Handling (OPS 2210-2230);
Tactical Methods and Special Events (OPS 12100-12400).

Section POL 3305 addresses "Specialized Training."

Section POL 4101 addresses police operations regarding "Foreign Nationals and Undocumented
Persons."

Section POL 4500 deals with Emergencies, including "Hazardous Material Incidents," and
"Weapons of Mass Destruction Incidents.”
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Section OPS 6411 covers "Off-Duty and On-Duty Plain Clothes Police Encounters!'

Section OPS 12000, which pertains to "Tactical Methods and Special Events"

OPS 12106"Emergency Situations." Subsections regarding "Rapid Deployment for Active
Shooter"

OPS 12111 "Bomb and Bomb Threats"

OPS 12113 "Hazardous Material Incidents",

OPS 12114 "Weapons of Mass Destruction”

OPS 12118"Nassau County Correctional Center Emergency" in section,

OPS 12118a Nassau County Correctional Center Access Routes and Posts,

OPS 12160 "Emergency Access System" in section, and

OPS 12160a "Emergency Access System Credential Samples"

As the Respondents have failed to address any other sections in the Department Manual,
Respondents have failed to provide any basis for withholding any of the other sections,
inadequate or otherwise, nor a need for in camera inspection of same.

As to the above sections Respondents mention, they have failed to provide proof other than a
conclusory affidavit that the Department Manual should be withheld or that an in camera
inspection is required. The Respondents have failed to provide the Court with the tools to do an
in camera inspection of the above sections of the Department Manual.

FOURTH AFFIRMATIVE DEFENSE

Petitioner failed to exhaust all administrative remedies available before

commencing this Article 78 proceeding.

REPLY TO FOURTH AFFIRMATIVE DEFENSE

The Respondents have failed to prove that Petitioner did not exhaust all administrative remedies
available before commencing this Article 78 proceeding. The Respondents acknowledged that
the County failed to respond timely to the Petitioners FOIL requests and appeals until after the
within proceeding was commenced. See P 10 of the Clarke Affirmation. Respondents have

admitted that they failed to timely respond to the FOIL response. If the agency does not respond

timely to the FOIL request or the Appeal then by that constructive denial all administrative
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remedies are exhausted and the matter is ripe for an Article 78 proceeding. Request made May

28, 2013, and appeal dated June 10, 2014.

§89(3)(a) states that:

“Each entity subject to the provisions of this Article, within five business days of
the receipt of a written request for a record reasonably described, shall make such
record available to the person requesting it, deny such request in writing or
furnish a written acknowledgement of the receipt of such request and a statement
of the approximate date, which shall be reasonable under the circumstances of the
request, when such request will be granted or denied...”

If requester is not given access by the specific date given beyond twenty business days, or if the
specific date given is unreasonable, a request may be considered to have been constructively

denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed in accordance with
§89(4)(a), which states in relevant part that:

4. (a) Except as provided in subdivision five of this section, any person denied
access to a record may within thirty days appeal in writing such denial to the
head, chief executive or governing body of the entity, or the person therefor
designated by such head, chief executive, or governing body, who shall within ten
business days of the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access to the record
sought. In addition, each agency shall immediately forward to the committee on
open government a copy of such appeal when received by the agency and the
ensuing determination thereon. Failure by an agency to conform to the provisions
of subdivision three of this section shall constitute a denial.

(b) Except as provided in subdivision five of this section, a person denied access
to a record in an appeal determination under the provisions of paragraph (a) of
this subdivision may bring a proceeding for review of such denial pursuant to
Article seventy-eight of the civil practice law and rules. In the event that access to
any record is denied pursuant to the provisions of subdivision two of section
eighty-seven of this Article, the agency involved shall have the burden of proving
that such record falls within the provisions of such subdivision two. Failure by an

agency to conform to the provisions of paragraph (a) of this subdivision shall
constitute a denial.
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Such appeal was made on June 10, 2014 and no response was forthcoming. Thus the
Petitioner did exhaust all remedies. The belated denial dated July 19, 2014 was untimely
and has no effect on the matter herein.

FIFTH AFFIRMATIVE DEFENSE

There is a substantial risk that disclosure of the information sought by Petitioner

could endanger the lives of law enforcement personnel and impede future police operations.
REPLY TO FIFTH AFFIRMATIVE DEFENSE

The Respondents failed to offer any evidence other than mere speculation that the disclosure of
the police Department Manual would endanger the lives of law enforcement personnel and
impede future police operations. Officer Santiago’s affidavit is inadequate to support the

Respondents burden of proof to support this defense.

SIXTH AFFIRMATIVE DEFENSE
To the extent that there are records that could be disclosed to Petitioner, but for
the fact that they contain information otherwise subject to exceptions under FOIL, Respondents

should be permitted to provide such documents for the Court's in camera review.

REPLY TO SIXTH AFFIRMATIVE DEFENSE

The Respondents have simply not met their burden to require an in camera inspection of the
entire Department Manual nor have they met their burden to require an in camera inspection of
any section or part therein. Officer Santiago’s affidavit only discusses the Table of contents and
does not even indicate he ever rad a single section cited in paragraph 13-16 of his Affidavit and
offers no more explanation of why these sections fall into the exemption than any lay person

could come up with from reading the same table of contents.

SEVENTH AFFIRMATIVE DEFENSE

47

Page 233 of 349



Petitioner failed to meet its burden to reasonably describe and particularize the documents
requested for the purposes of locating and determining whether the documents sought

were subject to FOIL.

REPLY SEVENTH AFFIRMATIVE DEFENSE

Petitioner requested the Department Manual, the Respondents admit that they are in possession
of said document Paragraph 26 of the Answer herein admits that NCPD has sole control over its
own records and is in possession of the information to which Petitioners seek access. Clearly the
Respondents have the manual know what it is and have failed to meet it burden as to this

affirmative defense.
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WHEREFORE, Petitioners respectfully request this Court issue a Judgment:

1. Ordering Respondents to provide Petitioners with access to Nassau
County Police Department Manual as requested in Petitioners' FOIL request
dated May 28, 2014;

2. Declaring that the Nassau County Police Department’s decision to deny
access to the requested records was arbitrary, capricious, an abuse of discretion
and erroneous as a matter of law, and should be annulled:

3. Awarding costs and attorneys' fees in favor of Petitioners and against

Respondents in an amount to be determined at the conclusion of this
proceeding; and

4. Granting Petitioners such other and further relief as this Court may deem

just and proper.

Dated: New York, New York
March 23, 2015

o 25

DAVID A RETH—

COUNTY OF NASSAU )

On March 23, 2015 before me personally came David A. Roth, to me known and known
to me to be the individual described herein, and who was duly sworn, and who executed the
foregoing Affidavit, and who acknowledged the execution thereof,

v P e P

NOTARY PUBLIC
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU
X

ROTH & ROTH, LLP,
Index #:6590/2014

Petitioners,

-against-

THOMAS C. KRUMPTER ACTING COMMISSIONER
NASSAU COUNTY POLICE DEPARTMENT,
NASSAU COUNTY POLICE DEPARTMENT,

and COUNTY OF NASSAU,

REPLY AFFIDAVIT AND RESPONSE TO AFFIRMATIVE DEFENSES

The below signature attests to the following papers: Reply Affidavit/ Response to Affirmative
Defenses and attached Exhibits

By (7 D mv

David A, Roth

ROTH & ROTH, LLP.
Petitioners
192 Lexington Avenue, Suite 802
New York, New York 10016
(212)425-1020
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Atan IAS Part __ of the Supreme
Court of the State of New York,
County of Nassau, at the Courthouse
located at 100 Supreme Court Drive,
Mineola, New York on this __ day
of , 2013

PRESENT:

Justice

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU

ESTATE OF ANDREA REBELLO by Administrator
NELLA REBELLO and ROTH & ROTH, LLP,

Index#: /13- 0 [|900

Petitioners,

-against- ORDER TO SHOW CAUSE

THOMAS DALE COMMISSIONER NASSAU
COUNTY POLICE DEPARTMENT, NASSAU
COUNTY POLICE DEPARTMENT,
EDW‘ARD MANGANO and COUNTY OF NASSAU,

et R

e Respondents.
e X
" UPON the annexed Petition of David A. Roth, an attomey duly admitted to practice law

in théfiState‘of New York, on behalf of the Estate of Andrea Rebello, by administrator Nella

Rebello and Roth & Roth, LLP (collectively "Petitioners", verified on the 27" day of

September, 2013, and upon all the papers and proceedings in this matter,

LET, Thomas Dale Commissioner Nassau County Police Department, Nassau County
Police Department, Edward Mangano and County Of Nassau (“Respondents™) show cause at a
Term of this Court to be held at the Nassau County Supreme Courthouse thereof located at 100
Supreme Court Drive, Mineola New York, New York on the __ dayof , 2013, at

9:30 o’clock in the forenoon of that day, or as soon thereafter as Counsel can be heard,
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WHY an Order should not be entered herein:

1. Ordering Respondents to provide Petitioners with records responsive to
requests in Petitioners' FOIL requests detailed herein;

2. Ordering Respondents to provide complete information without redactions of
the recordings of all of Nassau County Police Department's communications
over all police radio frequencies and channels, including the code lists, as well
as all emails, texts and other electronic communications generated as a result
of the incident herein by any of the Respondents or their employees;

Ordering Respondents to comply with Public Officers Law § 87 3(c) which
requires each of its agencies to maintain a detailed list by subject matter of all
records in their possession and to post same on its' websites; to provide said
lists to Petitioners; if none exist, then an Order directing Respondents to create
and post same;

Lo

4. Declaring that the Nassau County Police Department’s decision to deny access
to the requested records was arbitrary, capricious, an abuse of discretion and
erroneous as a matter of law, and should be annulled;

5. Awarding attorneys' fees in favor of Petitioners and against Respondents in an
amount to be determined at the conclusion of this proceeding; and

6. Granting Petitioners such other and further relief as this Court may deem just
and proper.

Sufficient reason appearing therefore, let service of a copy of this order,
together with the papers upon which it was granted, upon Thomas Dale Commissioner Nassau,
County Police Department, Nassau County Police Department, Edward Mangano and County Of
Nassau, on or before the day of 2013, be deemed good and
sufficient service.

Dated: , 2013

Enter,

JS.C
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU
X
ESTATE OF ANDREA REBELLO by Administrator
NELLA REBELLO and ROTH & ROTH, LLP,
Index #:
Petitioners,
VERIFIED PETITION
-against-
THOMAS DALE COMMISSIONER NASSAU o B o
COUNTY POLICE DEPARTMENT, NASSAU @ j%: § < ¥
COUNTY POLICE DEPARTMENT, o e Sal
EDWARD MANGANO and COUNTY OF NASSAU, SEP 30 2013
Respondents. . NASSAL oy TRy
X COUNTY mgggig‘%};w
PRELIMINARY STATEMENT
1. This proceeding is brought under Article 78 of the New York Civil Practice Law

and Rules ("CPLR") and seeks to vindicate the right of the public and of the Petitioners in both
obtairting information that should be freely accessible to the public and to require the
:‘ g Resp?%den%g;g comply with Public Officers Law § 87 by maintaining reasonably detailed
subjeét matte;;iists of all records in their possession that are available under Article 6 of the

- Public:Officers Law on all their websites.

[tet)

T2 The Petitioners herein are the Estate of Andrea Rebello, by Administrator
Nella Rebello, and her attorneys. Andrea Rebello was shot and killed by a Nassau County Police
officer in her home on May 17, 2013. The Petitioners have duly requested information about the
facts and circumstances surrounding that shooting. There were allegations in the press that the
police officer who did the shooting went into the house and did not wait for supervisors or

hostage negotiators to get to the scene. After entering the house, without any shots being fired at
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the Police Officer, the officer shot defenseless hostage, Andrea Rebello, in the head. Shortly
thereafter, a newspaper article stated that there was an issue as to whether the Police
Communications Operator gave proper instructions to police officers about the hostage situation
at the house. After the article was published, the Police Communications Operators (PCO) Union
(CSEA) brought suit against the County of Nassau for improperly cancelling the training of the

PCOs and PCO Supervisors .

3. The Petitioners made requests for records relating to the shooting of Andrea
Rebello that should have been available to the public. Before making the requests under the
Freedom of Information Law (hereafter “FOIL”) a search was made on the County’s website for
a subject matter list of all documents and records in possession of the County. There were no

subject matter lists on the County’s website, www.nassaucountyny.gov/FOIL/index.php.

Additionally a search was made on the Nassau County Police Department’s website for a subject
matter list. There were no subject matter lists on the Nassau County Police Department’s

website, www.police.nassaucountyny.gov/index.htm. Byron Lassin, one of the attorneys for the

Estate of Andrea Rebello, herein contacted the Nassan County Police legal department and spoke
with the police officer assigned to assist with the transfer of documents pursuant to outstanding
FOIL requests. The police officer he spoke with had not heard of the subject matter lists, did not
know of their existence, nor knew that such lists were required. The subject matter lists are
important to the public so that the public knows what records exist and so they can be request
the records with particularity. The failure to comply with the Public Officers Law making such
subject matter lists available violates specific sections of the Public Officers Law but also

violates the spirit of the FOIL laws making the within Petition necessary.
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4, In addition to the records requested in relation to the facts and circumstances
surrounding the shooting, there were two other requests for information that were denied without
particularity or specific justification. These two requests were for the Police Communications
Operators training materials, and operating protocols and the Hostage/Barricade Incident
protocols in effect on May 17, 2013. Neither record was provided to the Petitioners nor was the
existence of such records confirmed or denied'. If there were subject matter lists, these
documents would properly be on such lists. There is a vital public interest in knowing about how
the Nassau County Police Department (NCPD) responds to emergency calls as well as the way

they respond to hostage/barricade incidents.

5. The Petitioners duly appealed the denials by the Respondents. The Nassau
County Police Department and the County of Nassau claimed several FOIL exemptions in an
attempt to justify withholding nearly all of the requested records from the public. These
exemptions do not support the NCPD's near blanket denial of the requests. Indeed, the Court of
Appeals in Gould v. New York City Police Department, 89 NY2d 267 (1996) and its progeny has
held that such blanket exemptions are inimical to FOIL's policy of open government. The
NCPD's refusal to provide almost all information requested is unfair and unreasonable. The
Respondents’ blanket and non-particularized denials are inconsistent with the intended spirit of
the Freedom of Information Law. Every relevant precedent makes it clear that if a requested
record has information that is subject to disclosure it must be disclosed unless there is an
exemption. If an agency is to deny the information based upon an exemption if must state and
particularize the exemption with specific justification as o why it is exempt from disclosure.

This was simply not done in this matter.

' The County’s denial dated August 20, 2013 states that they will provide additional documents but as of the date of
this petition no additional documents bave been provided.
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EXHIBITS

6. The following are the exhibits attached to this Petition:

mEY Qwp

©z

o

dME<cHRR O

N

June 4, 2013 preservation letter sent to nine different County agencies.
June 4, 2013 FOIL request sent to John Ciampoli.

June 7, 2013 FOIL request sent to the Nassau County Police

Department.

June 7, 2013 FOIL request sent to the County of Nassau.

June 13, 2013 letter from Brian Libert, FOIL Officer.

June 14, 2013 FOIL request sent to Edward P. Mangano, Nassau County
Executive; John Ciampoli, Nassau County Attorney; Thomas V. Dale,
Nassau County Police Commissioner and Tamara Bloom, M.D. Chief
Medical Examiner.

June 14, 2013 denial from Sergio Blanco, Counsel to the Office of

the Nassau County Comptroller.

June 17, 2013 FOIL denial from the County Attorney’s Office.

July 1, 2013 email from Detective Sergeant Israel Santiago Commanding
Officer Legal Bureau, Nassau County Police Department.

July 1, 2013 FOIL Appeal sent to County of Nassau appealing the denial
dated June 17, 2013 which denied Petitioners” June 14, 2013 FOIL request
July 1, 2013 FOIL Appeal sent to County of Nassau, Comptroller’s Office
appealing the denial dated June 14, 2013 which denied the June 7, 2013
FOIL request.

July 1, 2013 FOIL Appeal sent to Nassau County Attorney appealing the
denial dated June 13, 2013 which denied the June 4, 2013 FOIL request.
July 1, 2013 FOIL Appeal sent to Nassau County Attorney appealing the
denial letter dated Junel7, 2013 which denied the June 14, 2013 FOIL
request.

July 3, 2013 Appeal denial from Brian M. Libert.

July 9" and 10th, 2013 FOIL request denials from Joanne L. Oweis,
Attorney at the Nassau County Legal Bureau on behalf of the NCPD.
July 17, 2013 letter from the County, containing partial exchange of
information.

July 24, 2013 FOIL Appeal sent to Thomas V. Dale, Commissioner of the
Nassau County Police Department.

July 26, 2013 FOIL request sent to the Nassau County Police Department
August 12, 2013 FOIL denial from Thomas V. Dale.

August 13, 2013 FOIL Appeal sent to Nassau County Police Department.
August 20, 2013 partial denial.

Appendix C of the Department Manual.

Department Procedure No. OPS 4217 and the worksheet checklist.

Web pages and the subject matter lists for the MTA/NYCTA.
Commissioner's Procedural Order, order no. 7-95 titled Procedure
Relating to Hostage/Barricade Incidents."

Truro, Massachusetts Police Department’s Hostage Situation Procedures

4
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7.
that the Court direct the NCPD and the County of Nassau to provide Petitioners with information

responsive to their FOIL requests dated June 4, 2013, June 7, 2013, June 14, 2013, and July 26,

AA,
BB.
CC.

Petitioners bring this proceeding pursuant to Article 78 of the CPLR requesting

Tigard Oregon Hostage policy manual.
Tuscon Use of Force manual addressing Hostage situations.

Model Policy for Hostage/Barricaded Subject Incidents sponsored by a
Federal Grant and published by the IACP National Law Enforcement

Policy Center.

RELIEF SOUGHT

2013 pertaining to the shooting death of Andrea Rebello.

8.

Below is a list of FOIL outstanding requests that Petitioners are seeking that were

improperly denied by the Respondents:

i

il..

The June 4™ FOIL request:

[t]he unredacted sprint reports for the incident

The June 7, 2013 FOIL request:

[t]he unredacted sprint reports for the incident,

All audio communications for all channels and all
frequencies, both public and private, the original digital
files/recordings, analog recordings, written transcripts of
any recordings, between police officers, Command, and
EMS workers as well as ESB (Emergency Service Burcau),
BSO (Bureau Special Operations and Hostage Negotiation
Unit), and Nikolas Budimlic, complete and without
redactions which were recorded during any active police
investigation of the May 17, 2013 shooting. This includes
but is not limited to:

Sprint tapes
Sprint reports

All incoming and outgoing police radio communications

Command communications between all officers
Dispatch recordings

Police radio runs

Radio to radio communications

5
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EMS transmissions
ESB transmissions
BSO transmissions

Furthermore, any and all reports, including but not limited
to police reports, crime victim reports, aided reports and all
other records and documents.

1ii. The June 14, 2013 FOIL request:
All sprint reports for the incident including all channels.

All of the complete audio recordings, without redactions,
for all channels, regarding this incident, all communications
which were recorded of Police Department or County
employees including  officers, supervisors, Brass,
Command, EMT, BSO, or any agents and/or employees of
the County not identified herein, and any other such
communications including the EMS calls with regard to this
incident.

All photos and video of the crime scene, including those
depicting Andrea Rebello and Dalton Smith.

All  police  reports, Aided  reports,  Unusual
Incident/Occurrence reports, as well as any other reports
that are completed at this time by the Nassau County Police
Department or any other County department and/or agency
regarding this incident.

Any and all photographs relating to the shooting deaths of
Andrea Rebello and Dalton Smith, digital images and/or video
taken by the Medical Examiner's, office regarding this incident
including but not limited to the autopsies of Andrea Rebello,
Dalton Smith, as well as the crime scene.

The identity of the Police Department personnel and/or drivers
that comrespond to the radio motor patrol (RMP) car
numbers/call signs that are on the audio recordings referred to
above in paragraph 2, including but not limited to 101, 102,
104, 105, 107, 108., 110, 141, 144, 145, 306, 324, 344, 2351,
2361, BSO as well as any other of the police RMP car
numbers/call signs for officers that were at the scene.

Information regarding the identity of the Police officer who
shot and killed Andrea Rebello.
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Information regarding the identity of the person who held
Andrea Rebello hostage.

Information as to whether or not Commissioner's Procedural
Order, order no. 7-95 titled Procedure Relating To
Hostage/Barricade Incidents” was in effect at the time of
the incident. Additionally if the Commissioner's Procedural
Order was changed, updated, or modified provide the
pertinent orders or guidelines that were in effect on May 17,
2013 relating to Hostage/Barricade incidents. If there were
no procedures in place then that information as well,

iv. The July 26, 2013 FOIL request:

All Nassau County 911 operator, Police Communications Operators
(PCO) and PCO Supervisors training manuals, pamphlets, training
materials, lesson plans and other manuals that contain codes and
instructions that are relied upon in the performance of the PCO and PCOS
job duties in effect for the years 2003 through 2013.

To the extent that the previous FOIL requests did not pertain to all of the
following, we request the entire Investigative file from Homicide Squad
regarding the shooting incident of May 17, 2013 at 213 California
Uniondale.

To the extent that the previous FOIL requests did not pertain to all of the
following, we request the entire Investigative file from BSO regarding the
shooting incident of May 17, 2013 at 213 California Uniondale.

To the extent that the previous FOIL requests did not pertain to all of the
following, we request the entire Investigative file from IAB regarding the
shooting incident of May 17, 2013 at 213 California Uniondale.

The entire list of records created by the Homicide Squad, BSO, IAB and
any other department, section, squad or division of the Nassau County
Police Department regarding the shooting incident of May 17, 2013 at 213
California Uniondale.

The subject matter list for all records kept by the Police Department that
are subject to FOIL pursuant to Public Officer’s law.

9. Petitioners are requesting that Respondents comply with Public Officers Law §87

3(c) which requires each agency to maintain a detailed list by subject matter of all records in

7
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possession of each agency and to post same on its' websites; to provide said lists to Petitioners; if

none exist, then an Order directing Respondents to create and post same,

10. Petitioners also request that the Court award costs and attorneys’ fees in favor of
Petitioners and against Respondents in an amount to be determined at the conclusion of this

proceeding if the Petition is resolved in the Petitioners’ favor.

PARTIES

11.  Petitioners are the Estate of Andrea Rebello by her administrator Nella Rebello,

and her attorneys Roth & Roth LLP.

12. Respondent Nassau County Police Department is a law-enforcement agency
administered under New York Administrative Code, Title 14. The NCPD is a public agency
subject to the requirements of the Freedom of Information Law, New York Public Officers Law

§ 84 et seq.

13.  Respondent Thomas Dale is a public officer who is named in his official capacity

as Commissioner of the NCPD.

14, County of Nassau is a government agency subject to the requirements of the

Freedom of Information Law, New York Public Officers Law § 84 ef seq.

15.  Respondent Edward Mangano is a public officer who is named in his official

capacity as the Executive of the County of Nassau.

JURISDICTION

16. This Court has jurisdiction under Section 7801 ez seq. of the CPLR to review
8
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administrative decisions made by the NCPD and the County of Nassau under CP.L.R. §
7803(1), a mandamus proceeding properly lies when a public administrative agency has failed to

perform a duty which is in its sole discretion.

17. The NCPD has sole control over its own records and specifically the information
which Petitioners seek. This action is being brought by the Petitioners within four months of

exhausting their administrative remedies.

VENUE

18. Venue lies in Nassau County pursuant to CPLR §§ 506(b) and 7804(b) because
this proceeding is brought within the judicial district where the Respondents made the
determinations complained of and where the principal office of the NCPD, Commissioner Dale,

the County of Nassau and the County Executive are maintained.

STATEMENT OF FACTS

19, The facts herein are based upon interviews with witnesses, news reports and
limited information provided by the Nassau County Police Department. On May 17, 2013
between 2 am. and 3 a.m. Dalton Smith entered the home of Andrea and Jessica Rebello located
at 213 California Avenue, Uniondale, New York and held the occupants Jessica Rebello, Andrea
Rebello, John Kourtessis and Shannon, hostage. Smith directed them to gather valuables from
around the house. Smith then permitted Shannon to leave the house to go to an ATM to bring
back money. Upon leaving, Shannon called 911 and informed the Police that her friends were in
the house and that there was a gunman holding them hostage. The recording of that conversation

is in the sole possession of the NCPD. At some point the police came to the scene. After police
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arrived, Jessica Rebello was allowed to leave the house as well.  Afier Jessica left the house, a
Nassau County Police officer, reported to be Nikolas Budimlic, entered the house alone, caused a
confrontation with Smith and then shot eight (8) bullets at Andrea Rebello and Dalton Smith,
killing both of them. No shots were ever fired by Dalton Smith.

20. Subsequently, Jessica, John and Shannon were interviewed by NCPD officers. At
no time was Jessica or her family informed of the name of the shooter. No information was
released to Petitioners about the facts and circumstances surrounding the shooting, nor was the
family given any information about the event in which a Nassau County Police Officer shot and
killed the unarmed and innocent Andrea Rebello. Jessica Rebello was not given a copy of her
own statement that was taken by the NCPD.

21.  Numerous statements were subscribed to the Respondents either officially or
unofficially in news stories. One of the reports was that the PCOs, also known as 911 operators,
did not give adequate information to the officers at the scene nor did they properly perform their
job functions. Subsequently, the union on behalf of the 911 operators, sued the County of Nassaun
and the Nassau County Police Department for failing to train the operators and for making them
sign false affidavits to submit to the Department of Homeland Security™.

22. In an effort to understand what happened that night, Petitioners requested
information relating to the facts and circumstances surrounding the shooting of Andrea Rebello
pursuant to the FOIL. The requests and the denials are included in the exhibits herein. Requests
were also made for PCOs training information and manuals, as well as any and all protocols and

procedures applicable to Hostage/Barricade incidents in effect on the night of the shooting.

% Civil Service Employees Association, Inc., AF.S.CM.E., LOCAL 1000, AF.L.-CLO,, by its Local 830 v. The
County Of Nassau, Index Number 13-007245.

10
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23, Prior to serving the FOIL requests on the Respondents, the attorneys herein
searched on the NCPD and County websites for subject matter lists and could not find therm. Co-
counsel, Byron Lassin, contacted the NCPD to inquire about the existence of subject matter lists.
The police officer he spoke to in the legal department had never heard of a subject matter list or
the law requiring its existence.

24, Petitioners also served preservation letters upon the Respondents and every
department or agency of the County which thought to have relevant records on the within
incident.

25, The reason behind a FOIL request is generally irrelevant to the production of
information. In this instance, it is important to understand the motivation behind the Respondents
in withholding this information. The Respondents were and are aware of a potential lawsuit
regarding the actions of their police officers, police supervisors and/or agents and employees for
the shooting death of Andrea Rebello. Additionally, they were and are aware of the claims of
Jessica Rebello for improper police conduct relating to the way they treated her after she was

released as a hostage from the house.

PROCEDURAL HISTORY

26. On June 4, 2013, Petitioners sent a preservation letter to nine (9) different
departments/officials/agencies of the County of Nassau and its police department along with a
cover letter to John Ciampoli, County Attorney for the County of Nassau requesting information
as follows:

“[tlhe unredacted sprint reports for the incident, as well as the twenty-
five (25) minute 911 call of Shannon. If the 911 call is stored digitally,

then we would like the audio file. Additionally, please inform us if
Commissioner's Procedural Order, order no. 7-95 titled "Procedure

11
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Relating To Hostage/Barricade Incidents"” was in effect at the time of the
incident. If the Commissioner's Procedural Order was changed updated,
modified or replaced please forward us the orders or guidelines that were
in effect on May 17, 2013 relating to hostage/barricade incidents.”

Attached hereto as Exhibit “A” is a copy of the June 4, 2013 preservation letter and Exhibit
“B” is the letter to John Ciampoli requesting information that was eventually determined by the
Respondents to be a request for information under FOIL.
27. On June 7, 2013, Petitioners made a FOIL request to the Nassau County Police
Department, via certified mail requesting the following items’:
1. All audio communications for all channels and all frequencies, both
public and private, the original digital files/recordings, analog
recordings, written transcripts of any recordings, between police
officers, Command, and EMS workers as well as ESB (Emergency
Service Bureau) and BSO (Bureau Special Operations and Hostage
Negotiation Unit), Nikolas Budimlic, which are recorded during any
active police investigation of the May 17, 2013 shooting. This

inciudes but is not limited to:

i, 911 call tapes

il Sprint tapes

iii. Sprint reports

iv. All incoming and outgoing police radio communications
V. Command communications between all officers

Vi. Dispatch recordings

vii. Police radio runs
viil. Radio to radio communications

X, EMS transmissions
X. ESB transmissions
Xi. BSO transmissions

2. All dash board cameras or video from cameras attached or mounted
on police vehicles for all vehicles that were on the road between
2:30am and 6am. This request encompasses but not limited to every
single police vehicle, Nassau County vehicle or any of their agents,
contractors or employees that responded to the scene on May 17,
2013,

3 Petitioners had initially submitted an identical FOIL request to the Nassau County Police Department via their
online submission form on June 6, 2013, Because the online submission site did not provide a confirmation,
Petitioners sent the identical FOIL request via certified mail the next day.

12
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3. Furthermore, any and all reports, including but not limited to police
reports, crime victim reports, aided reports and all other records and
documents,
Attached hereto as Exhibit “C”, is a copy of the June 7, 2013 FOIL request sent to the Nassau
County Police Department.

28.  An identical letter requesting the same items was also sent on June 7, 2013 via
certified mail to County of Nassau, Nassau County Comptroller's Office. Attached hereto as
Exhibit “D” is a copy of the June 7, 2013 FOIL request sent to the County of Nassau, Nassau
County Comptroller's Office.

29.  OnJune 13, 2013, Brian M. Libert, Deputy County Attorney and FOIL officer of
the County of Nassau, denied Petitioners' June 7, 2013 FOIL request. The denial stated that "this
office is not the repository of the records that you are seeking” and that he would be sending
Petitioners request to the Nassau County Police Department. Attached hereto as Exhibit “E”, is
a copy of the June 13, 2013 letter from Brian Libert.

30. On June 14, 2013, Petitioners sent a request for information to Edward P.
Mangano, Nassau County Executive; John Ciampoli, Nassau County Attorney; Thomas V. Dale,

Nassau County Police Commissioner, Tamara Bloom, M.D. Chief Medical Examiner4;

requesting the following:

1. All sprint reports for the incident including all channels.

2. All of the audio recordings, for all channels, regarding this
incident, including but not limited to all of the 911 calls, all
communications which were recorded of Police Department or
County employees including officers, supervisors, Brass, Command,
EMT, BSO, or any agents and/or employees of the County not
identified herein, and any other such communications including the
EMS calls with regard to this incident. These are all in digital format

* Due to the fact that there were no published subject matter lists, Petitioners were forced to FOIL all County
agencies.
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and should have already been preserved. As such it should take
minimal effort to download to a disc or thumb drive.

3. All recordings from the dashboard cams of all police cars at the
scene or any other video recording devices that were at the scene
including recordings from dashboard cameras of police cars that
simply drove past the scene. These are all in digital format and should
have already been preserved. As such it should take minimal effort to
download to a disc or thumb drive.

4. All photos and video of the crime scene, including those depicting
Andrea Rebello and Daltor Smith. These are all in digital format and
should have already been preserved. As such it should take minimal
effort to download to a disc or thumb drive.

5. All police reports, Aided reports, Unusunal Incident/Occurrence
reports, as well as any other reports that are completed at this time by
the Nassau County Police Department or any other County department
and/or agency regarding this incident.

6. Our expert has informed us that at this point most of the autopsy
examination and report is complete. The portions of the autopsy
examination and report that should be currently available would be
useful to help explain to the family what happened. Therefore, please
provide us with the complete Medical Examiner's file regarding both
Andrea Rebello and Dalton Smith, that currently exist, including the
first dictation of the autopsy and all autopsy reports in whatever stage
that they currently exist and x-rays reports, x-ray films of digital
images, all testing reports, films and results. To the extent any reports
are presently finalized we would like those as well. We also want the
unredacted written notes, audio recording, in digital or tape format
taken during the autopsy; and all scene visit reports. To the extent
that there are slides, toxicology reports or other tests that are presently
waiting results, we understand and they can be sent to us at a later
date. As you know Nassau County Law Section 677(3)(b) provides
that we are entitled to the Medical Examiner's file for Dalton Smith.

7. Any and all photographs relating to the shooting deaths of Andrea
Rebello and Dalton Smith, digital images and/or video taken by the
Medical Examiner's, office regarding this incident including but not
limited to the autopsies of Andrea Rebello, Dalton Smith, as well as the
crime scene. These are all in digital format and should have already
been preserved. As such it should take minimal effort to download to a
disc of thumb drive.

8. Additionally, please identify the Police Department personnel and/or
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drivers that correspond to the radio motor patrol (RMP) ear numbers/call
signs that are on the audio recordings referred to above in paragraph 2,
including but not limited to 101, 102, 104, 105, 107, 108., 110, 141,
144, 145, 306, 324, 344, 2351, 2361, BSO as well as any other of the
police RMP car numbers/call signs for officers that were at the scene.

9. Also please confirm the identity of the shooter, believed to be
Nikolas Budilimic according to news reports. Please confirm the identity
of Dalton Smith, as the correct name of the intruder in this incident who
was shot and killed as well.

10. It would also be helpful to inform us if Commissioner's
Procedural Order, order no. 7-95 titled Procedure Relating To
Hostage/Barricade Incidents” was in effect at the time of the incident.
Additionally if the Commissioner's Procedural Order was changed,
updated, or modified provide the pertinent orders or guidelines that
were in effect on May 17, 2013 relating to Hostage/Barricade
incidents. This will also help the family to comprehend what happened
in this tragic event.

11. Lastly the police took Jessica Rebello and Andrea
Rebello's iphones and laptops. The family is requesting their return.
At this time you should be ready to turn over these items. The family

wants these items back as well. as any other personal belongings of the
Rebellos.

The June 14, 2013 letter attached hereto as Exhibit “F”.

31. Sergio A. Blanco, Counsel to the Office of the Nassau County Comptroller on the
Nassau Comptroller letterhead issued a denial dated June 14, 2013, The denial stated that the
request made to the office of the Comptroller dated June 7, 2013 was being denied on the basis
that such information is not maintained by the Office of the Nassau County Comptroller. The
denial dated June 14, 2013 is attached hereto as Exhibit “G”.

32, On June 17, 2013 the County Attorney’s office denied Peitioners FOIL requests
dated June 4, 2013 and June 14, 2013. This denial signed by Gerald R. Podlesak, Deputy County
Attorney, on the letterhead of the County of Nassau Office of the County Attorney, stated that

Petitioners’ request has been forwarded to the appropriate agencies which is the repository of
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records that you were seeking and that these agencies are reviewing your request which are
subject to FOIL and will be responding once the review is complete. The denial dated June 17,
2013 is attached hereto as Exhibit “H”.

33. OnlJuly 1, 2013, Detective Sergeant Israel Santiago Commanding Officer Legal
Bureau, Nassau County Police Department, sent Byron Lassin, co-counsel for Petitioners, an
email whefe he acknowledged receipt of two (2) FOIL requests from Roth & Roth dated June 7,
2013 and June 14, 2013. The email further states that the June 14, 2013 letter is being
considered an amendment to the June 7, 2013 request, that these requests are being reviewed and
processed pursuant to Public Officers Law 87-89, and that his office will be contacting Mr.
Lassin concerning the request. The email dated July 1, 2013 is attached hereto as Exhibit “1”,

34.  Thereafter, Mr. Lassin was contacted by Christine McDonald from the Legal
Bureau of the police department, who stated that she was the officer assigned to coordinate
information to be turned over to Petitioners in response to their FOIL requests.

35, Thereafter, there were numerous telephone conversations between Byron Lassin
and Christine McDonald as to the timing and extent of the information that would be turned over
to Petitioners, pursuant to the FOIL requests.

36.  Petitioners sent a FOIL Appeal dated July 1, 2013 to County of Nassau appealing
the denial dated June 17, 2013 which denied Petitioners® June 14, 2013 FOIL request. The July
1, 2013 Appeal is attached hereto as Exhibit “J”.

37.  Petitioners sent a FOIL Appeal dated July 1, 2013 to County of Nassau,
Comptroller’s Office appealing the denial dated June 14, 2013 which denied the June 7, 2013

FOIL request. The July 1, 2013 Appeal is attached hereto as Exhibit “K”.
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38.  Petitioners sent a FOIL Appeal dated July 1, 2013 to Nassau County Attorney
appealing the denial dated June 13, 2013 which denied the June 4, 2013 FOIL request. The July
1, 2013 Appeal is attached hereto as Exhibit “L”.

39.  Petitioners sent 2 FOIL Appeal dated July 1, 2013 to Nassau County Attorney
appealing the denial letter dated June 17, 2013 which denied the June 14, 2013 FOIL request.
The July 1, 2013 Appeal is attached hereto as Exhibit “M”.

40. On July 3, 2013, Brian M. Libert, on the stationary of the County of Nassau,
Office of the County Attorney, issued a denial of Appeal of the four (4) FOIL Appeals dated July
1, 2013 for records requested from John Ciampoli, County Attorney, Nassau County
Comptroller's Office, and Edward P. Mangano, Nassau County Executive. He further stated that
to the extent records were available they will be located at the Nassau County Police Department
and that our request has been forwarded to that agency who will respond pursuant to FOIL.
Attached hereto as Exhibit “N” is the denial dated July 3, 2013. The denial states that “this
constitutes the County’s final determination of your Appeals” and attached the prior FOIL
requests and Appeals. This denial constituted an exhaustion of Petitioners’ administrative
remedies for the requests covered by the July 1, 2013 appeals.

41. On July 10, 2013, Joanne L. Oweis, Attorney at the Nassau County Legal Bureau
on behalf of the NCPD, denied Petitioners’ FOIL requests dated June 7, 2013 and the amended
FOIL request of June 14, 2013°. The denials dated July 9" and July 10® 2013 are attached hereto

as Exhibit “M”

? In a prior denial the day before dated July 9, 2013, Joanne L. Oweis denied the June 4, 2013 and June 14® FOIL
request. The July 10, 2013 denial corrected the mistake and denied the June 7, 2013 FOIL request as amended by
the June 14, 2013 letter.
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42. On July 17, 2013, the County provided the following limited redacted information

in response to the June 7, 2013 FOIL®:

i CD entitled 05/17/13 213 California Ave Uniondale Radic F5
0228:46-0826:21;

2. CD entitled 05/17/13 213 California Ave Uniondale Radio F,
BSO, Freq 8 0826:05 - 1741:37:

3. Event Search 5/17/13 2:28:33;

4. NCPD Background Event Chronology Event Number
130248000;

5. NCPD Unit Information;

6. Event Search 5/17/13 3:44:54;

7. NCPD Background Event Chronology Event Number 130248045,

The July 17 2013 letter is attached hereto as Exhibit “P”,

43. On July 24, 2013 Petitioners sent two FOIL Appeals to Thomas V. Dale,
Commissioner of the Nassau County Police Department. The first letter appealed the
constructive denial of our June 4, 2013 FOIL request and the second appealed the July 10, 2013
denial of our June 7, 2013 and June 14, 2013 FOIL requests. The July 24, 2013, appeals are
attached hereto as Exhibit “Q”.

44.  On July 26, 2013 Petitioners made another FOIL request to the Nassau County
Police Department. This FOIL request was made in part to insure that the Petitioners had
requested all of the information that was available under the Freedom of Information Law
relating to the shooting death of Andrea Rebello. This FOIL request was made in part because
there was no subject matter list to select records from and it was possible that phraseology or
description that was used in Petitioners’ prior requests might be denied on a technicality. The
July 26, 2013 FOIL requested the following information:

1) All Nassau County 911 operator, Police Communications Operators

(PCO) and PCO Supervisors training manuals, pamphlets, training
materials, lesson plans and other manuals that contain codes and

¢ The July 17, 2013 partial exchange of information is incomplete and improperly redacted.
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instructions that are relied upon in the performance of the PCO and
PCOS job duties in effect for the years 2003 through 2013.

2) To the extent that the previous FOIL requests did not pertain to all of
the following, we request the entire Investigative file from Homicide
Squad regarding the shooting incident of May 17, 2013 at 213 California
Uniondale.

3) To the extent that the previous FOIL requests did not pertain to all of
the following, we request the entire Investigative file from BSO
regarding the shooting incident of May 17, 2013 at 213 California
Uniondale.

4) To the extent that the previous FOIL requests did not pertain to all of
the following, we request the entire Investigative file from IAB
regarding the shooting incident of May 17, 2013 at 213 California
Uniondale.

5) The entire list of records created by the Homicide Squad, BSO, IAB
and any other department, section, squad or division of the Nassau
County Police Department regarding the shooting incident of May 17,
2013 at 213 California Uniondale.

6) The subject matter list for all records kept by the Police Department
that are subject to FOIL pursuant to public officers law.

The July 26, 2013, FOIL request is attached hereto as Exhibit “R”.

A denial dated August 12, 2013 from Thomas V. Dale, Commissioner of Paolice,

denied our two Appeals dated July 24, 2013. Commissioner Dale stated that after a review of the
requests and our Appeal, he had determined that our request for these records was properly

denied. The August 12, 2013 denial is attached hereto as Exhibit “S”. This denial constituted an

exhaustion of Petitioners’ administrative remedies for these FOIL requests

On August 13, 2013 Petitioners appealed the NCPD’s constructive denial of the

July 26, 2013 FOIL request which had not been responded to as of the date of the Appeal. The

Appeal was sent to Thomas V. Dale, Commissioner of Police, requesting he reconsider the
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constructive denial to Petitioners July 26, 2013 FOIL Request. The August 13, 2013 Appeal is
attached hereto as Exhibit “T”.

47.  The Nassau County Police Department issued a partial denial on August 20, 2013,
of Petitioners’ Appeal dated August 13, 2013. The Thomas Dale denied almost the entire
Appeal, but did attach several pages of information which were incomplete and non-responsive.
The August 20, 2013 denial stated in pertinent part that attached were “Appendix C of the
Department Manual with additional materials to follow’” and a copy of “Department Procedure
No. OPS 4217 and a sample of the checklist worksheet utilized by our Legal Bureau.” Neither
of which is responsive to our July 26, 2013 FOIL request. The August 20, 2013 denial is
attached hereto as Exhibit “U”,

CAUSE OF ACTION: ARTICLE 78 REVIEW
OF WRONGFUL DENIAL OF FOIL REQUEST

48, Petitioners repeat and reallege each and every allegation contained in paragraphs
1 through 47 as if fully set forth herein.

49.  Article 78 is the appropriate method of review of agency determinations
concerning FOIL requests as well as to require agencies to comply with Public Officers law
section 87.

50.  Petitioners have a clear right under Public Officers Law § 84 et seg. to the records
requested.

51.  Petitioners have a clear right under the Public Officers Law § 87 3 (c) to require
the Respondents to create and put subject matter lists on their website for the names of records
they maintain whether or not they are the available to the public via FOIL.

52. Respondents have not produced the records sought by Petitioners, have provided

7 To date, no additional materials have been provided,
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improperly redacted information and have failed to properly invoke exemptions under FOIL.

53. Respondents did not meet their burden to provide specific and particularized
justification for withholding the requested records from disclosure under FOIL nor for the
redactions made to records that were provided.

54.  Petitioners have exhausted their administrative remedies and have no other
remedy at law.

LEGAL ARGUMENT

A. Police Records

55. The Respondents have improperly refused to comply with Petitioners’ numerous

FOIL requests.

56.  As will be detailed further in this Petition, the Respondents' failure to maintain
subject matter lists upon their websites required the Petitioners to serve multiple FOIL requests
for similar information to the various agencies and departments of the County of Nassau
including the Police Department. It is unclear which departments and which agencies of the
County have which records because there are no subject matter lists. The Respondents have
alleged all the documents (other than the autopsy records) are maintained by the Police

Department.

57. The Nassau County Police Department issued a denial of the Appeals for all of
the aforementioned FOIL requests in denials dated August 12 and August 20, 2013, See Exhibits
"S'" and "U." The language contained in the two denials is similar and the August 20, 2013

denial reads in part as follows:
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As you are fully aware, there is an open investigation by the Department with
respect to the May 17, 2013 incident. Accordingly, the denial of your request
was appropriate as the disclosure of the certain records sought by your request
would interfere with the Department's active and ongoing investigation of this
matter. See New York State Public Officers Law ("POL") §87(2)(e)(i) (stating
that access to certain records may be denied if such records are "compiled for
law enforcement purposes and which, if disclosed, would interfere with law
enforcement investigations ... "). In addition, denial of your request was
appropriate as the disclosure of such records would reveal certain investigative
techniques or procedures. See POL §87(2)( e }(iv). Moreover, pursuant to POL §
87(2)(g), denial of the Requests was proper as they sought certain inter and/or
intra agencies materials. Accordingly, your request seeking, inter alig,
"investigative" files or the contents thereof was properly denied.

As for your request seeking "[a]ll Nassau County 911 operator, Police
Communications Operators (PCO) and PCO Supervisor training manuals,
pamphlet, training materials, lesson plans and other manuals ... for the years
2003 through 2013", the Department will provide any such materials that do not
involve the disclosure of tactical operations. As such, enclosed please find
Appendix C of the Department Manual with additional materials to follow.
Moreover, with respect for your request seeking "[t]the subject matter list for all
records ... that are subject to FOIL .. "enclosed please find a copy of
Department Procedure No. OPS 4217 and a sample of the checklist worksheet
utilized by our Legal Bureaun.

58.  The Respondents are entitled to withhold certain information under FOIL

exemptions of § 87(2), of the Public Officers Law, provided they do so with particularity and
specific justification for each record denied. The Respondents have failed to state with any
particularity or specific justification the reasons for their denials. They Respondents simply
quote statutory language which fails under the relevant case law to justify the withholding of
records subject to FOIL. Therefore, the Petitioners herein are entitled to all the records. The

Respondents' blanket and improper denials have made it so Petitioners cannot guess or parse out

which possible exemptions go to which record.

59.  The Respondents are familiar with the Advisory Committee for Open

Government and they cite to same as authoritative in their August 12, 2013 denial attached
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hereto as Exhibit “S”. There are hundreds and hundreds of opinions and cases listed on the
website for the Committee on Open Government addressing FOIL issues. The benchmark case
regarding FOIL issues as they relate to police records is the Court of Appeals case Gould v City

of New York, 89 NY2d 267 (1996)].

60. FOIL opinion FOIL-AO-17079 dated March 27, 2008 contains the oft cited

language regarding providing police records under the Freedom of Information Law as follows:

The Court of Appeals, the state’s highest court, reiterated its general

view of the intent of the Freedom of Information Law in Gowld v. New York
City Police Department [89 NY2d 267 (1996)], stating that:
"To ensure maximum access to government records, the ‘exemptions are to be
narrowly construed, with the burden resting on the agency to demonstrate that
the requested material indeed qualifies for exemption' (Matter of Hanig v. State
of New York Dept. of Motor Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S.2d 715,
588 N.E.2d 750 see, Public Officers Law § 89[4][b]). As this Court has stated,
Tolnly where the material requested falls squarely within the ambit of one of
these statutory exemptions may disclosure be withheld' (Matter of Fink v.
Lefkowitz, 47 N.Y.2d, 567, 571, 419 N.Y.S.2d 467, 393 N.E.2d 463)" (id.,
275).

Just as significant, the Court in Gould repeatedly specified that a

categorical denial of access to records is inconsistent with the requirements of
the Freedom of Information Law. In that case, a police department contended
that certain reports, so-called “complaint follow up reports” that are similar in
nature to incident reports, could be withheld in their entirety on the ground that
they fall within the exception regarding intra-agency materials, §87(2)(g). The
Court, however, wrote that: "Petitioners contend that because the complaint
follow-up reports contain factual data, the exemption does not justify complete
nondisclosure of the reports. We agree” (id., 276), and stated as a general
principle that "blanket exemptions for particular types of documents are
inimical to FOIL's policy of open government" (id., 275). The Court also
offered guidance to agencies and lower courts in determining rights of access
and referred to several decisions it had previously rendered, stating that:
"...to invoke one of the exemptions of section 87(2), the agency must articulate
'particularized and specific justification’ for not disclosing requested
documents (Matter of Fink v. Lefkowitz, supra, 47 N.Y.2d, at 571, 419
N.Y.5.2d 467, 393 N.E.2d 463).
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61. The denials from the Respondents fail to comport with almost every element of
the applicable case law. Significantly, the court in Gould stated as a general principle that
"blanket exemptions for particular types of documents are inimical to FOIL's policy of open
government”. The denials by the Respondents amount to nothing more than blanket denials
reiterating the language contained in the statute with no particularized or specific justification for
withholding the information. The Court in Gould also held:

...to invoke one of the exemptions of section 87(2), the agency must articulate

'particularized and specific justification' for not disclosing requested documents

(Matter of Fink v. Lefkowitz, supra, 47 N.Y.2d, at 571, 419 N.Y.S.2d 467, 393

N.E.2d 463.

The Court in Gould also held:

To ensure maximum access to government records, the 'exemptions are to be

narrowly construed, with the burden resting on the agency to demonstrate that the

requested material indeed qualifies for exemption' (Matter of Hanig v. State of

New York Dept. of Motor Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S.2d 715, 588

N.E.2d 750 see, Public Officers Law § 89[4][b]).

62.  The Respondents have failed to meet their burden to withhold the information
requested because they failed to state which exemption goes with which record requested.
Additionally, the Respondents attempt to justify their denials, stating: “As you are fully aware,
there is an open investigation by the Department with respect to the May 17, 2013 incident.” We
are, in fact, not “fully aware” of any investigation into the shooting death of Andrea Rebello. To
our knowledge there is no open investigation of the police officer who shot and killed Andrea
Rebello. There has been no indictment and no grand jury convened to our knowledge. The
person who took her hostage, believed to be Dalton Smith, was shot and killed by Nassau County

Police Officer, believed to be Nikolas Budimlic. The family, nor our office, has ever been told by

Respondents the name of the police officer who shot and killed Andrea Rebello, despite a FOIL
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request for that information. This highlights the absurdity of a blanket denial where the
Respondents will not even confirm the most basic information as to the name of the police
officer who did the shooting, The Petitioners are therefore forced to rely upon newspaper articles
and televised news shows as to who committed the homicide of Andrea Rebello.

63.  Since there is no investigation that we are aware of, this argument itself should
fail. It is now over four (4) months since the shooting, and if the NCPD had any intention of
arresting anyone or pursuing a criminal case it would have likely happened already. If not, they
would still need to list each and every record that contains the information sought by Petitioners
which clearly has not been done.

64. It is the Respondents” burden to go item by item and provide the “’particularized
and specific justification” for not disclosing requested documents. The Respondents have failed
to do so.

65.  The complete failure to set forth and apply the FOIL exemptions to each
individual requested item of information in the Respondents possession is clearly in violation of
all applicable case law. Therefore, the Court should order the Respondents to provide the
information forthwith. As the Respondents failed to publish subject matter lists in violation of
Public Officer's Law §87 3(c), the Petitioners have been unable to specifically identify each
report, document or item by the name allocated to it by the Respondents. The Respondents’
failure to provide subject matter lists or any itemized lists of the documents that are being

withheld is shocking and should not be countenanced by the Court.

B. Subiect Matter Lists

66.  Petitioners respectfully request that the Court Order the Respondents to provide

the subject matter lists as are required to be maintained pursuant to Public Officers Law §87 3(c).
25

Page 263 of 349



If there are no subject matter lists then Respondents should be ordered to create the subject
matter lists and place subject matter lists on their respective websites pursuant to Public Officers
Law § 87 3(c). It clear from the County’s responses and a review of their websites that there are

no subject matter lists available to the public. Public Officers Law § 87 3(c) states:

3. Each agency shall maintain:
¢) a reasonably detailed current list by subject matter of all records in the
possession of the agency, whether or not available under this article. Each
agency shall update its subject matter list annually, and the date of the most
recent update shall be conspicuously indicated on the list. Each state agency
as defined in subdivision four of this section that maintains a website shall
post its current list on its website and such posting shall be linked to the
website of the committee on open government. Any such agency that does
not maintain a website shall arrange to have its list posted on the website of
the committee on open government. (emphasis added)
67. In the telephone conversations with the Respondents they did not provide
definitive information as to the existence or location of subject matter lists. Petitioners sent an

additional FOIL request for subject matter lists dated July 26, 2013 stating inter alia :

6) The subject matter list for all records kept by the Police Department that
are subject to FOIL pursuant to public officer’s law.

See Exhibit “R”. Although Petitioners initially requested lists that were subject to FOIL the
statute clearly says all records, whether subject to FOIL or not should be on the subject matter
lists.

68. As previously discussed, Petitioners did not receive a response to the July 26,
2013 FOIL request. On August 13, 2013 Petitioners sent an appeal to Thomas V. Dale,
Commissioner of Police, for the constructive denial to Petitioners July 26, 2013 FOIL request.
See Exhibit “T”,

69.  On August 20, 2013 the Nassau County Police Department partially denied the
August 13, 2013 Appeal. NCPD’s denial dated August 20, 2013 enclosed documents entitled
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“Appendix C of the Department Manual”, “Department Procedure No. OPS 42177, and a sample
of a worksheet checklist. None of these documents is responsive to Petitioners’ July 26, 2013
request, nor remotely corresponds to a subject matter list required by the statute. Subject matter
lists are lists by subject of all records in possession of the agency. The August 20, 2013 denial is
attached hereto as Exhibit "U."

70.  “Appendix C of the Department Manual” is a one page list of radio codes for the
NCPD. Appendix C is attached hereto as Exhibit “V®. The other information attached to the
August 20, 2013 denial consisted of “Department Procedure No. OPS 4217” and the worksheet
checklist which are attached hereto as Exhibit "W."

71. The checklist and worksheets exchanged are not “a reasonably detailed current
list by subject matter of all records in the possession of the agency” as defined by Public Officers
Law § 87 3(c). It is simply a worksheet to be completed by a FOIL officer that indicates the
reasons why a FOIL request would be denied and not a subject matter list of documents available
via FOIL. An example of what subject matter lists are and the way they should be accessed can
be clearly be seen on the Metropolitan Transportation Authority’s (MTA) website. Attached are
the web pages from the MTA’s website showing how to access the subject matter lists of one of
its sub-agencies, the New York City Transit Authority (NYCTA). The web pages and the subject
matter lists for the MTA/NYCTA are attached as Exhibit “X”. The subject matters list for the
New York City Transit Authority, are readily ~available on its website,

http://web.mta.info/mta/foil/. As can be clearly seen, the Transit Authority keeps an updated list

of all of the documents that are available through FOIL. The “sample checklist worksheet”
provided is simply not a subject matter list and attempting to pass it off as one is inappropriate.

The aforementioned subject matter list from the NYCTA is an example of the type of list that is
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required under Public Officers Law § 87 3(c). The documents attached to the response by the
County, confirms that the County and the Police Department do not keep such a list, in violation
of Public Officer’s Law.

72.  There is a vital public interest in government agencies complying with the Public
Officers Law § 87 3(c) which requires agencies to provide subject matter lists for their FOIL
topics to the public so that proper and legally specific FOIL requests can be made.

The Petitioners are aggrieved by the failure of the County and NCPD to maintain the subject
matter lists on their websites.

73.  The public is harmed by the Respondents' failure to provide the subject matter
lists and the locations from which one could properly request such information.

74.  Due to the failure of the County and all its agencies and departments, including
the Nassau County Police Department, to provide subject matter lists to the Petitioners and place
same on their websites, the Petitioners were forced to send out duplicative and all encompassing
FOIL requests to numerous agencies.

75.  Respondents' failure to provide the subject matter lists and the locations from
which one could properly request such information. Petitioners request an order directing the
Respondents to immediately begin to comply with the Public Officers Law § 87 3(c) requiring
that the subject matter lists for FOIL requests be provided to the public, as well as ordering
reimbursement of Petitioners' costs and ordering them to pay attorneys’ fees associated with this
Petition and the relief requested herein.

C. Hostage/Barricade Procedures

76.  The Petitioners requested the applicable Hostage/Barricade Incident police

28

Page 266 of 349



procedures that were in place on May 17, 2013 for NCPD Officers and Supervisors as detailed
above. Petitioners received no direct response to this request.

77.  The Respondents have failed to provide any information for procedures relating to
hostage/barricade incidents or in the alternative, failed to even confirm that the Commissioner's
Procedural Order, order no. 7-95 titled Procedure Relating To Hostage/Barricade Incidents”,
issued in 1995 was or was not still in effect at the time of the incident.

78. A review of the Commissioner’s Order 7-95 reveals that nothing contained
therein amounts to an “investigative procedure”. The exemption contained Section 87(2)(e)(iv),
which applies to information that would "reveal criminal investigative techniques or procedures,
except routine techniques or procedures,” simply does not apply to the Commissioner's
Procedural Order, order no. 7-95 titled "Procedure Relating To Hostage/Barricade Incidents".
See Exhibit “Y”. As such, it is Petitioners” position that any procedures relating to
hostage/barricade incidents are not exempt under the Freedom of Information Law.

79.  There is a valid public interest in the disclosure of Nassau County Police
Department practices and procedures in responding to hostage/barricade incidents. The release
of the information requested serves the public interest by providing transparency and
accountability for agency action. Associated Press v. US Dep 't of Defense 554 F.3d 273, 285
(2d Cir. 2009). Additionally, if those procedures are cancelled or changed, the public has a right
to know. This falls precisely into the purview of the request for information in question. "Official
information that sheds light on an agency's performance of its statutory duties falls squarely
within the statutory purpose.” U.S Dep 't o f State v. Ray 502 U.S 164, 177- 78 (1991). Where, if
at all, the NCPD identifies a protected privacy interest, it should be weighed against the

substantial public interest in these matters.
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80.  Furthermore, the Respondents’ decision to withhold the hostage procedures
pursuant to Petitioners’ FOIL requests is especially troubling in light of the fact that other
precincts and jurisdictions around the country provide this information to the public. Samples of
hostage/barricade procedures and protocols are found on many police and law enforcement
websites. Some examples of hostage/barricade policies, procedures and protocols that are
published on other police department websites are: Truro, Massachusetts Police Department’s
Hostage Situation Procedures, Exhibit “Z7,; Tigard Oregon Hostage policy manual Exhibit
"AA"; the Tuscon Use of Force manual addressing Hostage situations; Exhibit "BB"; and
finally a Model Policy for Hostage/Barricaded Subject Incidents sponsored by a Federal Grant
and published by the IACP National Law Enforcement Policy Center. Exhibit "CC". A review
of these policies and procedures regarding hostage/barricade incidents shows that these policy,
protocols and procedures have nothing to do with investigative techniques, but are focused on
routine procedures for hostage situations.

81.  To the extent that there were no procedures, protocols or orders that were in place
at the time of the shooting, the public has a right to know this as well. Regardless of what the
document itself is called, the public has a right to see any policies, procedures and protocols
relating to hostage/barricade incidents. Again as there is no subject matter list posted for the
NCPD, therefore, the Petitioners can only guess at the names of the documents containing

information about the NCPD’s hostage/barricade policies and procedures.

D. Police Communication/911 Operator Training materials

82.  Petitioners made a FOIL request for the Nassau County Police Communications

Operators (911) training manuals, pamphlets, training materials, for a period ten years prior to
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May 17, 2013. Specifically, in our July 26, 2013 FOIL request, Petitioners requested the
following information from the Nassau County Police Department:

1) All Nassau County 911 operator, Police Communications Operators (PCO) and

PCO Supervisors training manuals, pamphlets, training materials, lesson plans

and other manuals that contain codes and instructions that are relied upon in the

performance of the PCO and PCOS job duties in effect for the years 2003 through

2013.
Petitioners did not receive a response to our July 26, 2013 FOIL request, and as such was
constructively denied.

83.  Petitioners appealed as set forth above. Thomas Dale issued a denial dated August
20, 2013, Exhibit "T". The denial of Appeal attached some materials described therein as
“{a]ppendix C of the Department Manual with additional materials to follow” Exhibit "V" and a
copy of “Department Procedure No. OPS 4217 Exhibit "W" and a sample of the checklist
worksheet utilized by our Legal Bureau.”

84.  “Appendix C of the Department Manual” is not responsive to the demands for
PCO training materials etc. as demanded in Petitioners July 26, 2013 FOIL request. The title of
said document is “Appendix C — Radio Codes™ and is simply a list of “ten-code signals [that] are
used to facilitate the prompt transmission of radio messages”. No training manuals, pamphlets,
training materials, lesson plans or other materials were included.

85.  The public has a vital interest in the disclosure of the aforesaid training manuals
and other training materials by the Nassau County Police. The release of these records serves the

public interest by providing transparency and accountability for agency action. Associated Press

v. US Dep 't of Defense 554 F.3d 273, 285 (2d Cir. 2009).

86.  Additionally, the public relies on the proper training and execution of the

PCO(S)s/911 operators for their safety. As such, the public has a right to know that these
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operators are properly trained and prepared to handle emergency situations. Again, the
Respondents have failed to particularize the reasons as to why this request was denied.

87.  The Petitioners are aggrieved by the failure of the NCPD to turn over the
requested information. Petitioners request an order directing the Respondents to provide those
records requested in the Petitioners FOIL request detailed supra as well as costs and attorneys’
fees associated with this Petition and the relief requested herein.

E. Improperly Redacted Material

88.  The Respondents provided certain information to Petitioners as detailed below:

1. CD entitled 05/17/13 213 California Ave Uniondale Radio F5
0228:46-0826:21;

2. CD entitled 05/17/13 213 California Ave Uniondale Radio F,
BSO, Freq 8 0826:05 - 1741:37;

3. Event Search 5/17/13 2:28:33;

4, NCPD  Background Event Chronology Event Number
130248000,

5. NCPD Unit Information;

6. Event Search 5/17/13 3:44:54; and

7. NCPD Background Event Chronology FEvent Number

130248045.

89.  This information provided was incomplete and improperly redacted without
particularization or specific justification. Additionally this information as it relates to
communications does not include any electronic communications between officers, ﬁor does it
include texts or emails. Specifically, the Nassau County Police Department Unit Information,
Event Searches, and NCPD Background Event Chronology Event Number that were exchanged
contain numerous and significant unexplained redactions.

90.  The Nassau County Police Department seems to have redacted the information

that would identify the Police Officers. The Respondents do not give any basis for their
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numerous redactions. It is submitted that the redactions contained in the information exchanged
is improper as the Petitioners are entitled to know which officers were present at the scene of the
shooting and what their roles were. There is no right of privacy for the identity of anyone who
is present at the scene of an incident and certainly not for the officers involved.

ATTORNEY’S FEES

93.  Attorney’s fees in Article 78 proceedings may be recoverable by the Petitioners if
they prevail. The Petitioners herein will make an application to the Court at the resolution of this
matter if appropriate. The Petitioners are putting the Respondents on notice that they will be

seeking costs and attorneys fees if the matter is resolved in the Petitioners® favor.

PRIOR APPLICATION

94.  Petitioners have not made a prior similar application for the relief requested

herein.

WHEREFORE, Petitioners respectfully request this Court issue a J undgment:

1. Ordering Respondents to provide Petitioners with records responsive to
requests in Petitioners' FOIL requests detailed herein;

2. Ordering Respondents to provide complete information without
redactions of the recordings of all of Nassau County Police Department's
communications over all police radio frequencies and channels,
including the code lists, as well as all emails, texts and other electronic
communications generated as a result of the incident herein by any of the
Respondents or their employees herein;

3. Ordering Respondents to comply with Public Officers Law § 87 3(c)
which requires each of its agencies to maintain a detailed list by subject
matter of all records in their possession and to post same on its' websites;
to provide said lists to Petitioners; if none exist, then an Order directing
Respondents to create and post same;

4. Declaring that the Nassau County Police Department’s decision to deny
access to the requested records was arbitrary, capricious, an abuse of
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discretion and erroneous as a matter of law, and should be annulled;

5. Awarding attorneys' fees in favor of Petitioners and against Respondents
in an amount to be determined at the conclusion of this proceeding; and

6.  Granting Petitioners such other and further relief as this Court may deem
just and proper.

Dated: New York, New York
September 27, 2013

s

DAVID A. ROTH
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ATTORNEY'S VERIFICATION

DAVID A. ROTH, an attorney duly admitted to practice before the Courts of the State of
New York, affirms the following to be true under the penalties of perjury:

I'am a Partner of ROTH & ROTH, LLP, one of the Petitioners. I have read the annexed

VERIFIED PETITION

and know the contents thereof, and the same are true to my knowledge, except those matters
therein which are stated to be alleged upon information and belief, and as to those matters I
believe them to be true. My belief, as to those matters therein not stated upon knowledge, is
based upon interviews, facts, records, and other pertinent information contained in my files.

DATED: New York, New York
September 27, 2013

DAVID A. ROTH
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU
X
ESTATE OF ANDREA REBELLO, Index No. 011906/2013
Petitioner,
VERIFIED ANSWER AND
-against- OBJECTIONS IN POINT
OF LAW

Hon. Karen Murphy
THOMAS DALE COMMISSIONER NASSAU
COUNTY POLICE DEPARTMENT, NASSAU COUNTY
POLICE DEPARTMENT, EDWARD MANGANO and
COUNTY OF NASSAU

Respondent.
X

The respondents, by CARNELL T. FOSKEY, acting Nassau County Attorney,
answering the petition, alleges as follows:

1. Denies knowledge or information sufficient to form a belief as to the truth
of the allegations made in paragraphs (1), (9), (13), (14), (15), (16), (17), (18), (19), (22),
(23), (24), (31), (34), (35), (40), (43), (45), (47), (49), (54), (71), (76), (84), (93), and (94)
of the Petition.

2. Denies all allegations made in paragraphs (2), (4), (7), (10), (20), (21),
(25), (32), (44), (48), (50), (51), (52), (53), (55), (56), (58), (59), (60), (61), (62), (63),
(64), (65), (66), (72), (73), (74), (75), (77), (78), (79), (80), (81), (85), (86), (87), (89) and
(90) of the Petition except the identities of the parties.

3. Admits all allegations made in paragraph (6), (11), (12), (26), (27), (28),

(30), (33), (36), (37). (38), (39), (41), (42), (46), (60), (70), (83), and (88) of the Petition.
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4. Denies all allegations made in paragraph (3) of the petition except that
Petitioners submitted FOIL requests to Respondents starting on June 4, 2013 and ending

on July 26, 2013.

5. Denies all allegations made in paragraph (5) of the petition except to admit
that Petitioners submitted FOIL appeals.

6. Denies knowledge or information sufficient to form a belief as to the truth
of the allegations made in paragraph (8) of the petition but admits that Petitioners
submitted FOIL requests to Respondents dated June 4, 7, 11, and 26, 2013.

7. Denies the allegations made in paragraph (29) of the petition, but admits
that on June 13, 2013 a letter was sent to petitioners in response to their June 7, 2013
FOIL and an accurate copy of that letter is attached to petition as exhibit E.

8. Denies the allegations made in paragraph (57) of the petition but admits
that the NCPD issued letters to Petitioners dated August 12 and August 20 2013 but
leaves content and meaning to the resolution of this litigation. True and accurate copies
of these letters are included in petition as exhibits S and U.

9. Denies the allegations made in paragraph (67) of the petition but admits that
Petitioners sent a FOIL request dated July 26, 2013.

10.  Denies the allegations made in paragraph (68) of the petition but admits
that Petitioners sent Commissioner Dale a letter dated August 13, 2013 but leave content

and meaning to the resolution of this litigation.
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11. " Denies the allegations made in paragraph (69) of the petition but admits
that the NCPD sent petitioners a letter dated August 20, 2013 but leave content and
meaning to the resolution of this litigation.

12. Denies knowledge or information sufficient to form a belief as to the truth
of the allegations contained in paragraph (82) of the petition except to admit that
Petitioners’ submitted a FOIL request dated July 26, 2013.

FIRST AFFIRMATIVE DEFENSE

13. The NCPD’s Investigative Files into the May 17, 2013 incident are
exempt from disclosure as their release would interfere with the open investigation into
the incident.

SECOND AFFIRMATIVE DEFENSE

14. The Petitioners lack standing to compel the County to comply with Public
Officer’s Law §87(3)(c).

THIRD AFFIRMATIVE DEFENSE

15. County Executive Mangano’s inclusion as a co-respondent is redundant and
he should be dismissed from this action.

FOURTH AFFIRMATIVE DEFENSE

16.  To the extent that there are records that could be disclosed to the
petitioner, but for the fact that they contain information otherwise subject to exceptions
under FOIL, the respondent should be permitted to provide such documents for the

Court’s in camera inspection.
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WHEREFORE the respondent, Nassau County Police Department requests order
and judgment dismissing the petition, together with costs and disbursements, and such
other relief that the Court may deem proper.

Dated: Mineola, New York
December 5, 2013
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HON. CARNELL T. FOSKEY
Acting Nassau County Attorney

Attorney for Respondents
N

Brign M. Libert” V'
Députy County Attorney

1 West Street

Mineola, New York 11501
(516) 571-3015




VERIFICATION

Brian Libert, an attorney duly admitted to practice in the Courts of this State,
affirms under the penalties of perjury:

I'am a Deputy County Attorney in the office of HON. CARNELL T. FOSKEY,
Acting County Attorney of the County of Nassau. I have read the foregoing Answer and
know the contents thereof to be true based on my knowledge and belief and review of the
records maintained and provided to me by the Nassau County Police Department, except
as to matters alleged to be upon information and belief and, as to those matters, I believe
them to be true. The reason that this verification is made by me and not by the
defendants is that defendants are a governmental subdivisions, boards, commissions,
agencies or public officers on whose behalf a verification can be made pursuant to CPLR
3020(d)(2) by any person acquainted with the facts.

Dated: Mineola, New York
December 5, 2013

Byt

T —
/gnan M. Libert
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU
X

ESTATE OF ANDREA REBELLO by Administrator
NELLA REBELLO and ROTH & ROTH, LLP,
Index No. 011906/2013
Petitioner,

AFFIRMATION

* against *
Hon. Karen Murphy
THOMAS DALE, COMMISSIONER NASSAU
COUNTY POLICE DEPARTMENT, NASSAU
COUNTY POLICE DEPARTMENT, EDWARD
MANGANO, and COUNTY OF NASSAU

Respondent.

X
Brian M. Libert, an attorney admitted to practice law before the Courts of the State of New

York, affirms the following to be true under the penalties of perjury.

1. T'am a Deputy County Attorney in the office of Hon. Carnell T. Foskey, Acting Nassau
County Attorney, attorney for the Respondents THOMAS DALE, NASSAU COUNTY POLICE
DEPARTMENT (“NCPD”), EDWARD MANGANO and COUNTY OF NASSAU
(“Respondents™). I am familiar with this case by virtue of a file maintained in the Office of the
County Attorney and my conversations with the NCPD and other agencies in the County.

2. This affirmation is respectfully submitted in opposition to ESTATE OF ANDREA
REBELLO by ADMINSTRATOR NELLA REBELLO and ROTH & ROTH LPP’s
(“Petitioners™) Article 78 petition, among other things, to compel the NCPD to disclose certain
documents under the Freedom of Information Law (“FOIL”) among other remedies. This
Petition, pertains to several FOIL requests made by Petitioners to Nassau County and the

NCPD.
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3. This is an Article 78 under NY Public Officers Law §89 (*“FOIL™). Petitioners seek
records pursuant to FOIL related to the death of Petitioner Nella Rebello’s daughter, Andrea
Lynn Rebello. On May 17, 2013, New York State Parolee, Dalton Smith, was in the process of
committing an armed robbery at the apartment of Andrea Lynn Rebello. Police were called and
arrived to the scene. During the ensuing period, shots were fired and both Andrea Lynn Rebello
and Dalton Smith were killed. This incident was the subject of significant news coverage.

Procedural History

4. Beginning on June 4, 2013 Petitioners filed a series of FOIL requests to several
different Nassau County agencies requesting records related to the NCPD’s investigation into the
May 17, 2013 incident. Over the course of the following two months Petitioners and Respondent
Nassau County agencies exchanged several correspondences regarding Petitioners’ FOIL
requests and then FOIL appeals. Some requests were unclear.

June 4, 2013 “Preservation Letter”

5. On June 4, 2013, Petitioners, by counsel David A. Roth sent letters to the NCPD
and the Nassau County Attorney . The letter to NCPD requested that the NCPD preserve
evidence regarding the May 17, 2013 incident (Petition Exhibit A p. 39). The letter to the Nassau
County Attorney requested that “sprint reports” and a 911 recording made on May 17, 2013 be
released and inquired whether Commissioner’s Procedural Order 7-95 (entitled “Procedure
Relating To Hostage/Barricade Incidents”) was in effect on May 17, 2013. (Petition Exhibit B p-
51); (Petition Exhibit Y p. 187).

6. In response to the June 4 letter sent to the County Attorney, on June 13, 2013,
Deputy County Attorney Brian Libert sent a letter explaining that the June 4 letter was being

treated as a FOIL request, articulating that the County Attorney’s Office was not the repository
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of the records requested and indicated that the request had been forwarded to the appropriate
agency, the NCPD. (Petition Exhibit E p. 64).

June 7, 2013 Nassau County Comptroller FOIL. Request

7. On June 7, 2013 Petitioners, by counsel, Stephen F. Doddato, sent a FOIL request
to the Nassau County Comptroller’s Office requesting records regarding the investigation of the
May 17, 2013 incident. (Petition Exhibit C p. 54)

8. On June 14, 2013 the Nassau County Comptroller’s office sent a letter responding
to Petitioners’ June 7, 2013 FOIL request. The Comptroller’s Office denied the request on the
ground that the Nassau County Comptroller’s office was not the repository for the records.
(Petition Exhibit G p. 72).

June 7. 2013 NCPD FOIL Request

0. On June 7, 2013 Petitioners, by counsel, Stephen F. Doddato, sent a request, to
the Legal Bureau of the Nassau County Police Department which was identical to the June 7,
2013 request to the Nassau County Comptroller’s office for records. (Petition Exhibit C p. 54).

10. On June 14, 2013, before the NCPD could respond to Petitioners’ June 7, 2013
FOIL request, the Petitioners by counsel, David A. Roth, sent four copies of a letter to the offices
of the Nassau County Executive, Nassau County Attorney, Nassau County Police Commissioner
and the Nassau County Medical Examiner requesting voluntary cooperation in providing records.
(Petition Exhibit F p. 66)

11. Onluly 1, 2013, by email, Detective Sergeant Israel Santiago of the NCPD Legal
Bureau acknowledged receipt of Petitioners’ June 7, 2013 FOIL request and Petitioners’ June 14,

2013 letter. Detective Sergeant Santiago informed Petitioners that the June 14, 2013 letter was
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being considered as an amendment to the earlier FOIL request and that the NCPD was
processing both requests. (Petition Exhibit I p. 78).

12. OnJuly 9, 2013 the NCPD, by its counsel, Joanne L. Oweis, denied Petitioners’
June 7, 2013, FOIL request to the NCPD (as amended by the June 14, 2013 letter) citing
exemptions pursuant to the provisions of the Public Officer’s Law §§ 87(2)(e)(), 87(2)(e)(iv),
and County Law §308(4). The letter also explained that the investigation into Andrea Rebello’s
death was still ongoing, as discussed in further detail below. (Petition Exhibit O, p- 121).

13. OnJuly 17, 2013 Respondents by Police Officer Christine McDonald released to
Petitioners two CD’s containing audio files of radio transmission recorded on May 17, 2013 and
five documents related to NCPD activity on May 17, 2013. (Petition Exhibit P p. 125).

June 14, 2013 “Requests for Information”

14 As described above, on June 14, 2013 Petitioners, by counsel, David A. Roth, sent
four copies of a letter to several County agencies requesting voluntary cooperation in providing
records to the Petitioners regarding the May 17, 2013 incident. (Petition Exhibit F p. 66).
Petitioners argued that due to a Newsday quote by the County Executive calling for an
investigation of the incident that the Nassau County agencies should turn over the information
without a FOIL request. (Petition Exhibit F p. 66). In fact, Petitioners characterized the County’s
responses to the June 4, 2013 letter pursuant to FOIL as “ancillary”.

15. OnJune 17, 2013, Deputy County Attorney Gerald Podlesak responded, to
Petitioners’ June 14, 2013 letters explaining that Nassau County could only provide records to
the Petitioners pursuant to FOIL and that Petitioners’ FOIL requests had all been forwarded to
the NCPD, the repository of the records requested. The letter indicated that NCPD would turn

over any responsive records after the request had been reviewed, and any records were identified
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and then appropriately redacted pursuant to FOIL. (Petition Exhibit H p. 75). In addition, Mr.
Podlesak explained that the Medical Examiner’s file was unavailable to Petitioners pursuant to
County Charter §906(4)(a) & County Law §677(3)(b) absent a court order and that any 911
recordings were also exempt from disclosure pursuant to County Law §308(4).

Petitioners’ July 1, 2013 FOIL Appeals

16.  OnlJuly 1, 2013, despite both telephone and written communications with Brian
Libert explaining that Respondents” June 17 letter was not a denial, Petitioners submitted four
appeals in response to the June 17, 2013 letter by Gerald R. Podlesak: 1) An appeal for
Petitioners’ June 4 request to the Nassau County Attorney (Petition exhibit N p. 106); 2) An
appeal for Petitioners’ June 7 request to the Nassau County Comptroller (Petition exhibit N p
102); 3) An appeal Petitioners’ June 14 request to the Nassau Attorney (Petition Exhibit N p
109); and 4) An appeal Petitioners’ June 14 request to the Nassau County Executive (Petition
Exhibit N p. 114). .

17. On July 3, 2013 Brian Libert sent a letter to Petitioner’s Counsel David A. Roth
in response to Petitioners’ four July 1, 2013 FOIL appeals. The letter advised Petitioners that its
FOIL requests had not been denied but, rather had been forwarded to the appropriate Nassau
County agencies that were in possession of responsive records so that the requests could be
reviewed and processed. (Petition Exhibit N p. 102).

Petitioners’ July 24, 2013 NCPD FOIL. Appeal

18. On July 24, 2013 Petitioners, by counsel, David A. Roth, submitted a FOIL
appeal to Nassau County Police Commissioner Thomas Dale regarding Petitioners’ June 4 and
June 7, 2013 FOIL requests to the NCPD. Petitioners characterized the NCPD’s response to

Petitioners’ June 4, 2013, FOIL request as a constructive denial of their entire request.

5

Page 284 of 349



Petitioners appealed the NCPD’s denial of their June 7, 2013 request and appealed the redaction
of records that the NCPD did release. (Petition exhibit Q p. 127, 137).

19. On August 12, 2013 Commissioner Dale, the appeal NCPD’s FOIL officer,
answered Petitioners’ July 24, 2013, FOIL Appeal by letter. Dale’s answer responded to
Petitioners’ June 4, June 7, and June 14 FOIL requests and the subsequent FOIL determinations
made by the NCPD Legal Bureau. Commissioner Dale upheld the denials of all three requests
explaining that Petitioners’ FOIL requests were properly denied because 1) pursuant to Public
Officer’s Law §87(2)(e)(i) the request would interfere with the NCPD’s open investigation; 2)
pursuant to Public Officer’s Law §87(2)(e)(iv) as responsive records would reveal investigative
techniques or procedures; and 3) pursuant to Public Officer’s Law §87(2)(g) any responsive
record contains inter/intra agency materials. Furthermore, Commissioner Dale articulated that
pursuant to County Law §308(4), any records of calls to the 911 system of Nassau County were
exempt from disclosure under FOIL. (Petition Exhibit S p. 153).

Petitioners’ July 26, 2013 FOIL Request to NCPD

20. On July 26, 2013 Petitioners, by their counsel, David A. Roth, submitted another
FOIL request to the NCPD Legal Bureau. This FOIL request was characterized by Petitioners as
being for records not previously covered by Petitioners’ June 4, and June 7, 2013, FOIL requests.
The request sought 911 operator training and educational materials from 2003-2013, complete
investigation files from the Homicide, BSO and IAB divisions of the NCPD, and a subject matter
list of all files maintained by the NCPD. (Petition Exhibit R p. 149).

21. On August 13, 2013 Petitioners, by counsel, David A. Roth, submitted a FOIL
appeal to Commissioner Dale regarding Petitioners’ July 26, 2013 FOIL request. Petitioner

appealed from a purported constructive denial by NCPD. (Petition Exhibit T p. 156).
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22 On August 20, 2013 Commissioner Dale answered Petitioners’ August 13, 2013
FOIL appeal. Commissioner Dale concluded that while most of the responsive records were
exempt from disclosure, certain responsive records were responsive and those records were
enclosed with his appeal determination. (Petition Exhibit U p. 160)

23.  Petitioners’ requests were numerous, frequently overlapped and caused confusion
with the County agencies. Petitioners sent, at least, seven different letters to various County
agencies many of which were differing somewhat but also often times overlapped. This made it
extremely difficult for Respondents to determine if requests had been acknowledged properly
and if the records had already been requested.

24.  Certainly, the fact that Petitioners sent so many requests and that they were so
expansive and voluminous that it belies the point that any County agency could have
constructively denied any requests. To the contrary, as Respondent’s became aware of the
various requests, they were acknowledged forthwith. The County also took efforts on several
occasions to speak to Petitioners by phone and attempt to understand the records requested in
each request. To suggest that any County agency constructively denied the requests is simply
inaccurate.

25.  Respondents have, responded have legally and properly complied with all
legitimate Freedom of Information Law (“FOIL”) requests. The records withheld by
Respondents are appropriately withheld pursuant to FOIL because the NCPD investigation into
the underlying incident is still on-going. NY Public Officers Law §87(2)(3)(i). As further
articulated in the accompanying affidavit of Detective Sargent Israel Santiago, the NCPD cannot

release those records at this time because it would jeopardize the investigation. Release of these
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records before the investigation is concluded could cause prejudice to the investi gation or
hamper the ability of the NCPD to investigate completely all aspects of the incident.

26.  On December 4, 2013, in compliance with FOIL and in the spirit of cooperation
the NCPD sent an expansive set documents related to 911 Operator Training to Petitioners’
Counsel, David A. Roth, by overnight mail. At this time, NCPD has complied fully with the
request related to training and education for 911 operators. A detailed description of those items
is in the cover letter sent by NCPD and annexed hereto as Exhibit “A”. Therefore, that issue is
moot before this court and should be dismissed.

27. For reasons explained in the accompanying Answer and Memorandum of Law,
the NCPD had appropriate justification for withholding the records at issue in this case. The
Petition lacks merit.

28.  To the extent that there are records that could be disclosed to the petitioner, but

for the fact that they contain information otherwise subject to exceptions under FOIL, the

respondent should be permitted to provide such documents for the Court’s in camera inspection.

WHEREFORE the Respondents, requests order and judgment dismissing the petition,
together with such other relief that the Court may deem proper.

Dated: Mineola, NY
December 5, 2013

Ty

nan M. Lﬂ)ert
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU

ESTATE OF ANDREA REBELLO by Administrator
NELLA REBELLO and ROTH & ROTH, LLP,
Index No.: 13-011906
Petitioners,
AFFIDAVIT
-against-

THOMAS DALE COMMISSIONER NASSAU
COUNTY POLICE DEPARTMENT, NASSAU
COUNTY POLICE DEPARTMENT,

EDWARD MANGANO and COUNTY OF NASSAU,

Respondents.

X

ISRAEL SANTIAGO, being duly sworn, deposes and says:

1. T'am a Detective Sergeant with the Nassau County Police Department (“NCPD”).
I'have been employed by the NCPD for twenty-one (21) years. Iam the Commanding
Officer of the NCPD’s Legal Bureau.

2. Based upon my training and experience, and as a result of my employment with the
NCPD, I am familiar with the manner in which investigations are conducted by various
bureaus and squads within the NCPD, including the Homicide Squad.

3. As a result of my assignment as Commanding Officer of the Legal Bureau of the
NCPD, I am familiar with the Order to Show Cause submitted in relation to the above-
captioned matter. Further, [ have spoken with members of the NCPD concerning the
underlying investigation being conducted by the Homicide Squad. Based upon those
conversations, I know that the investigation being conducted by the Homicide Squad is an

active investigation and is not complete.
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4. Disclosure at this time of several documents requested by the petitioners would
interfere with the open and ongoing police investigation and would impede the ability of the
NCPD to complete the homicide investigation. The Homicide Squad needs to take further
action in relation to the evidence in order to close its investigation. It should be ﬁoted that the
NCPD has clearly, properly and specifically identified these documents requested by
petitioners to the County Attorney’s Office.

5. To the extent that certain documents requested by the petitioners will not
prejudice the Homicide Squad’s open and ongoing investigation, said documents have been

heretofore provided to the County Attorney’s Office for disclosure to petitioners.

e

Det. % Santiago

CHRISTOPHER F. BELLISTAI
Notary Public, State of New York
No. 02BEB130622

Qualified in Cueens County
/ q ] Commission Expires July 18, 2041

NOTARY PUBLIC

Sworn to before me this
day of December, 2013

2
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Exhibit A
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Nassau County Police Department
1490 Franklin Avenuse
EDWARD P. MANGANO Mineola, New York 11501 THOMAS V. DALE
COUNTY EXECUTIVE (516) 573-8800 COMMISSIONER
December 4, 2013

David A. Roth

Roth & Roth, LLP

192 Lexington Avenue, Suite 802
New York, New York 10016

Re:  Freedom of Information Law Request
Our File # LB 1210-2013/LB 1571-2013

Dear Mr. Roth:

As per our August 20, 2013 correspondence enclosed please find documents in response
to your July 26, 2013 Freedom of Information (FOIL) request. Specifically, your FOIL request
sought “[a]ll Nassau County 911 operator, Police Communications Operators (PCO) and PCO
Supervisor training manuals, pamphlet, training materials, lesson plans and other manuals . . .for
the years 2003 through 2013”,

As such, enclosed please find the following;

- Nassau County Communications Bureau Lesson Plans (Police Communications/ 911
Operator Course)

Daily Personnel Operations
Military Time
Phonetic Alphabet — 10 Codes — Police Terminology
Ambulance and Aided
Managing Suicidal Callers

" Telephone Referrals
Alarm Entry Position
Classifying Calls For Delay
Language Link
VESTA Workstation
E-911 Equipment Overview
Geography- Precincts

C 00000000000
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O 0 0O 0 0 O0o0o0o

Call Entry Screen

CAD Call Entry (2)

Phone Skills

Professional Conduct

Telephonic Device For The Deaf (TDD)
TDD — When VESTA Is Not Working
Managing Stress

- Testing Materials (Quizzes)

OO0 0000000000000 0o

CADI

CADUI

CAD III

Classifying Calls T
Classifying Calls I

Final Examination — 911 Police Communication Operators
Geography 1 & 7

Geography 2 & 8

Geography 3 & 6

Geography 4 & 5

Geography Quiz I1
Geography Quiz 111

Law Quiz 1

Law Quiz IT

Phonetic Alphabet Quiz I & II
CAD City Codes

CAD Event Types

- Handouts

00 0000000000000 O

Phonetic Alphabet

Commonly Used Abbreviations

911 Question Guide

CAD 911 Call Types

Firecom

Facilities Covered By Nassau County

Fire Departments With Dispatchers Separate From Firecom
Police Terminology List

Radio Signals

-Calt Types - — -

North Shore/ LI] EMS
Non-Emergency Complaints
Standard Operating Procedure
Violent Domestic Disturbance
LIE Auto Accidents
Unknown Weapons
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©C 00 0CC 00 0C O

Searching Calls
Westbury Plaza
Callers
Greetings

Call Entry
Trunk Number
Verification
Medical Control
Law

- VCAD Workbook: 911 & Radio Dispatch

- I/CAD Lesson Plans & Quizzes

0000000000 OO0o0

OO0 0000000000000 0O

Outline For Radio Training
911 Module 1 -~ Day 1

911 Module 2 —~Day 2

911 Module 3 - Day 3

CAD Commands

Radio Terminology — 10 Codes
Most Important 10 Codes

Duties of the radio Dispatcher/Dispatching Procedures/ Incident Cards

Motorola Centracom CRT Console Guide
Radio Equipment/Frequencies/Telephone Referrals

Priority Calls/Number of Units T'o Dispatch/Delay Response Calls

Ambulance & Aided

Park, Walk & Talk/Directed Patrol Assignment/Directed Training
Assignment/Radio  Training Assignment/Caper Alarms/Lojack/ Nassau

Alarmsg

Highway Console
Shot Spotter

10 Codes

10 Codes I

10 Codes II
CAD Commands
Radio — Quiz I
Radio — Quiz II
Radio — Quiz III
Radio - Quiz IV

Radio - Quiz VI

Radio — Quiz VI

CAD Commands - Radio Quiz [
CAD Commands ~ Radio Quiz II
CAD Commands ~ Radio Quiz III
CAD Commands — Radio Quiz IV
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o CAD Commands — Radio Quiz V
o Disposition Codes
¢ Radio Final

- I/CAD Workbook: Supervisor
Sincerely,
Joanne L. Oweis

Attorney- Legal Bureau

Enclosures

cc; Byron Lassin, Esq. (w/o enclosures)
Brian Libert Esq., Nassau County Attorney’s Office (w/o enclosures)
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SUPREME COURT OF THE STATE OF NEW YORK
- COUNTY OH NASSAU

Index No. 011906/2013

ESTATE OF ANDREA REBELLO by |[Administrator
NELLA REBELLO and ROTH & ROTH, LLP

Petitioners,
-agginst-
THOMAS DALE, COMMISSIONER NASSAU
COUNTY POLICE DEPARTMENT, NASSAU
COUNTY POLICE DEPARTMENT, EDWARD
MANGANO, and COUNTY OF NASSAU,
Respondents.

VERIFIED ANSWER, AFFIRMATION
& AFFIDAVIT OF ISRAEL SANTIAGO

HON. CARNELL T. FOSKEY

Acting Nassau County Attorney
Attorney for Respondents

By: Brian IM. Libert
Deputy Courlty Attorney
One Westk Street
Mineola, New|York 11501
(516) 571-3015
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU
X

ESTATE OF ANDREA REBELLO by Administrator
NELLA REBELLO and ROTH & ROTH, LLP, Index No. 011906/2013

Petitioner,

* against *
Hon. Karen Murphy
THOMAS DALE, COMMISSIONER NASSAU
COUNTY POLICE DEPARTMENT, NASSAU
COUNTY POLICE DEPARTMENT, EDWARD
MANGANO, and COUNTY OF NASSAU

Respondents.

RESPONDENT’S MEMORANDUM OF LAW

HON. CARNELL T. FOSKEY
Acting Nassau County Attorney
Attorney for Respondent

1 West Street

Mineola, New York 11501
(516) 571-3056

Of Counsel:

Brian Libert,

Deputy County Attorney
(516) 571-3015
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Preliminary Statement

Nassau County (“County”) and the Nassau County Police Department (the “NCPD”’) are
committed to the policies of transparency and open government which underlie the Freedom of
Information Law (“FOIL”). NCPD, however, is always in the unique situation of having to
balance its statutory obligations under FOIL with its everyday obligations to perform its tasks
dutifully, completely and with all due diligence.

This is an Article 78 under NY Public Officers Law §89 (“FOIL”). Petitioners seek
records pursuant to FOIL related to the death of Petitioner Nella Rebello’s daughter, Andrea
Lynn Rebello. On May 17, 2013, a New York State Parolee, Dalton Smith, was in the process of
committing an armed robbery at the apartment of Andrea Lynn Rebello. Police were called and
arrived to the scene. During the ensuing period, shots were fired and both Andrea Lynn Rebello
and Dalton Smith were killed.

Given the serious nature of this particular incident, the NCPD is making every effort to
mvestigate fully and without undue delay or interference. It is an intensive and ongoing
investigation. Until all elements of the investigation are complete the NCPD cannot release those
records which could prejudice the investigation or cause any impediment to the investigation.
Further, as a police agency the NCPD must protect certain records in order to maintain the
confidentiality of investigations, and its high standards of safety for officers and ordinary
citizens.

Furthermore, Petitioners are not prejudiced by the NCPD’s appropriate denials under
FOIL. Petitioners filed a notice of claim with the County on August 9, 2013, and, with the most

conservative estimate, the statute of limitations for such actions is one year, however in many
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cases would be as much as three years. In the ensuing period the NCPD may conclude its
investigation and additional records may become available to petitioners.

Keeping in mind the principles of FOIL and its statutory requirements, the NCPD cannot
disclose records where it would affect ongoing investigations, expose non-routine police
procedures or investigative techniques, or risk the safety of any person. The documents in
question are exempt under FOIL. NCPD has supplied all records required under FOIL and
therefore the petition is without merit.

Petitioners’ FOIL Requests

Over the course of Petitioner’s correspondence with the County, Petitioners have
requested numerous records with multiple and sometimes confusing requests. The County has

made the following determinations and released records, accordingly:

June 4, 2013 Letter to the Nassau County Attorney (Petition Exhibit B p-51)

1. Un-redacted sprint reports for the May 17, 2013 incident.
- NCPD is not in possession of these records.
2. A twenty-five minute 911 call of Shannon [redacted]
- This record is exempt from FOIL disclosure pursuant to New York State
County Law §308(4).
3. Petitioners ask to be informed if Commissioners’ Procedural Order, order no. 7-
95 was in effect on May 17, 2013.
- FOIL pertains only to records “...kept, held, filed...in any physical form
whatsoever...” therefore, questions, rather than a records request are
inappropriate and must be denied.

June 7, 2013 FOIL request to the NCPD Legal Bureau (Petition Exhibit C p. 54). A
duplicate request was sent to the Nassau County Comptroller.

I. 911 call tapes
- Asdiscussed above, this record is exempt from FOIL disclosure pursuant

to New York State County Law §308(4).
2. Sprint tapes
- NCPD is not in possession of these records.
3. Sprint reports
- NCPD is not in possession of these records.
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10.

11.

12.

13.

All incoming and outgoing police radio communications

- This record has been released to the Petitioners on CD, 05/17/13 213
California Ave Uniondale Radio F5 0228:46-0826:21; CD entitled
05/17/13 213 California Ave Uniondale Radio F, BSO, Freq 8 0826:05-
1741:37 (Petition Exhibit P p. 125).

Command communications
- NCPD is not in possession of these records.
Dispatch recordings.

- This record has been released to the Petitioners on CD, 05/17/13 213
California Ave Uniondale Radio F5 0228:46-0826:21; CD entitled
05/17/13 213 California Ave Uniondale Radio F, BSO, Freq 8 0826:05-
1741:37 (Petition Exhibit P p. 125).

Police Radio runs

- This record has been released to the Petitioners on CD, 05/17/13 213
California Ave Uniondale Radio F5 0228:46-0826:21; CD entitled
05/17/13 213 California Ave Uniondale Radio F, BSO, Freq 8 0826:05-
1741:37 (Petition Exhibit P p. 125).

Radio to Radio communications

- This record has been released to the Petitioners on CD, 05/17/13 213
California Ave Uniondale Radio F5 0228:46-0826:21; CD entitled
05/17/13 213 California Ave Uniondale Radio F, BSO, Freq 8 0826:05-
1741:37 (Petition Exhibit P p. 125).

EMS Transmissions

- NCPD is not in possession of these records.
ESB Transmissions

- NCPD is not in possession of these records.
BSO Transmissions

- This record has been released to the Petitioners on CD, 95/17/13 213
California Ave Uniondale Radio F5 0228:46-0826:21; CD entitled
05/17/13 213 California Ave Uniondale Radio F, BSO, Freq 8 0826:05-
1741:37 (Petition Exhibit P p. 125).

Dashboard camera footage.

- NCPD is not in possession of these records.

Any and all reports, including but not limited to police reports, crime victim
reports, aided reports and all other records and documents

- The NCPD’s investigative files into the May 17, 2013 incident are exempt
from disclosure under FOIL pursuant to Public Officers Law §87(2)(3)(1).

June 14, 2013 amended FOIL request. (Petition Exhibit F p. 66) Requests duplicative

from the June 7, 2013 request are omitted.

1. Crime scene photographs, digital images, and or video.
- The NCPD’s investigative files into the May 17, 2013 incident, which
include all crime scene photographs, are exempt from disclosure under
FOIL pursuant to Public Officers Law §87(2)(3)(i).
2. Medical Examiner’s file
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- The Medical Examiner’s file has been the subject of a different Article 78
petition in Supreme Court, Nassau County before Hon. Norman Janowitz
and has been released pursuant to that court’s order.

3. A record identifying Police on scene.

- The NCPD released this record, consisting of a document entitled NCPD

time log. (Petition Exhibit P p. 125)
4. Petitioners requested that the NCPD confirm the identities of the hostage taker
and the Police officer who shot and killed Andrea Rebello.
FOIL pertains only to records “...kept, held, filed...in any physical form
whatsoever...” therefore, questions, rather than a records request are
inappropriate and must be denied.
5. Jessica and Andrea Rebello’s iPhones and Laptops.
- These items have been returned to Petitioners.

June 26, 2013 FOIL request (Petition Exhibit R p, 148) Requests duplicative from June 7
and June 4, 2013 requests omitted.

1. All 911 operator, Police Communications operators, and Police
Communications operator Supervisors training manuals from 2003-2013.

ARGUMENT
Legal Standard
Public Officers Law §87 “proceeds under the premise that the public is vested with an

inherent right to know and that official secrecy is anathematic to our form of government.” Fink
v Lefkowitz, 47 NY2d 567, 571 (1979). The statute provides that all records of a public agency
are presumptively open to public inspection and copying unless otherwise specifically exempted.
Public Officers Law § 87(2), Matter of Farbman & Sons v. New York City Health & Hosps.
Corp., 62 N.Y.2d 75,79 (1984). Exemptions, pursuant to FOIL, are to be narrowly construed to
provide maximum access, and the agency seeking to prevent disclosure carries the burden of
demonstrating that the requested material falls squarely within a FOIL exemption by articulating
a particularized and specific justification for denying access. Capital Newspapers Div. of Hearst
Corp. v Burns, 67 N.Y.2d 562, 566 (1986). Because FOIL has made disclosure by public

agencies a public right, the status or need of the person seeking access is generally of no

4
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consequence in construing FOIL and its exemptions. Id. The burden of proof rests solely with
the agency to justify the denial of access to the requested records. Porco v Fleischer, 953
N.Y.S.2d 282, 283-84 (2d Dept. 2012).

The burden of demonstrating that a particular document qualifies for exemption rests on
the agency. Hanig v State of New York Dept. of Motor Vehicles, 79 N.Y.2d 106, 109 (1992).
Where the material requested falis squarely within the ambit of one of these statutory exemptions
disclosure may be withheld. Matter of Fink v Lefkowitz, 47 N.Y.2d, 567, 571 (1979). To invoke
one of the exemptions of section 87(2), the agency must articulate particularized and specific
justification for not disclosing requested documents. Fink v Lefkowitz, supra, 47 N.Y.2d, at 571.

If the court is unable to determine whether withheld documents fall entirely within the
scope of the asserted exemption, it should conduct an in camera inspection of representative
documents and order disclosure of all nonexempt, appropriately redacted material. Xerox Corp. v
Town of Webster, 65 N.Y.2d 131, 133 (1985); Farbman & Sons v New York City Health &
Hosps. Corp., supra, 62 N.Y.2d, at 83. However, an agency is permitted to generically identify
the kinds of documents sought and the risks of disclosing the documents. Whitley v New York
County Dist. Atty.’s Off., 101 A.D.3d 455 (1st Dept. 2012). See also Lesher v Hynes, 19 NY3d
57, 67 (2012) (Holding that an agency must identify the generic kinds of documents for which
the exemption is claimed, and the generic risks posed by disclosure of these categories of
documents).

With these principals in mind, this memo will discuss all outstanding items pursuant to

these FOIL requests.
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Ongoing Investigation

Petitioners have requested any and all records related to the NCPD’s investigation of this
incident, including police reports, witness reports, photographs, digital images or videos. At this
time, the NCPD is still investigating the incident. The investigation is not yet completed. This is
confirmed by the affidavit of a member of the NCPD annexed hereto. (Affidavit of Detective
Sargént Israel Santiago). These records must be withheld until the investigation is concluded
because premature release could cause prejudice to the investigation or hamper the ability of the
NCPD to investigate completely all aspects of the incident. (Affidavit of Detective Sargent Israel
Santiago). FOIL has a specific and explicit exemption for matters which may still be under
investigation. NY Public Officers Law §87(2)(3)().

The purpose of this exemption is that police departments, and other investigative
agencies, must be able to properly conduct an ongoing investigation without concern that records
may be released and compromise the investigation. “However beneficial its thrust, the purpose of
the Freedom of Information Law is not to enable persons to use agency records o frustrate
pending or threatened investigations nor to use that information to construct a defense to impede
a prosecution.” Fink v. Lefkowitz, 47 N.Y.2d 567 (1979), emphasis added. Courts have
repeatedly upheld this exemption where it would interfere with an ongoing investigation or
potential prosecution. Pittari v. Pirro (2 Dept. 1999) 258 A.D.2d 202, leave to appeal denied 94
N.Y.2d 755; see also Legal Aid Society 274 A.D.2d 207 (1* Dept. 2000).

In addition to these general principles being consistently upheld, this case is analogous to
DeLuca v. New York City Police Department, 261 A.D.2d 140 (1% Dept. 1999), where the court

held that records were appropriately exempt where they regarded an on-going investigation into
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the shooting of an off-duty police officer when the request was made by the officer’s surviving
parents.

Since this investigation is only in its infancy, the police may further interview other
individuals, including the decedent’s sister. Therefore, future issues and information could arise
which “may provide a basis for further investigation along lines of inquiry not heretofore
pursued.” Id. Even if that never takes place, the NCPD must remain free to pursue all avenues of
this investigation without any of the risks of disclosure. Further, Petitioners suffer no prejudice
by any delay in releasing these records. Petitioners have already filed a notice of claim and even
with the most conservative interpretation their statute of limitations will not run until May 17,
2014, one year from the incident. The NCPD may conclude its investigation during that ensuing
period, at which time, additional records may become available.

Similarly, Petitioners’ claim that redactions on the records as released are improper is
without merit. These redactions are also necessary to protect the ongoing investigation. The
records released are NCPD’s attempt to comply with Petitioners’ request as much as possible
without compromising the investigation and the redactions are necessary and appropriate under
FOIL.

For these reasons, and as fully articulated in the Affidavit of Detective Sargent Santiago,
the NCPD has properly withheld documents which are the subject of the ongoing investigation
and cannot release any records until the investigation is fully complete.

Subject Matter Lists

Petitioners also request that this Court order the County to comply with Public Officers
Law §87(3)(c) which states that each agency shall maintain “a reasonably detailed current list by

subject matter of all records in the possession of the agency, whether or not available under this
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article” and that “each agency shall update its subject matter list annually, and the date of the
most recent update shall be conspicuously indicated on the list.”

Courts have routinely held that “[t]o establish standing to challenge an administrative
action, a petitioner must show an injury in fact—an actual legal stake in the matter being
adjudicated...” Matter of Lasalle Ambulance v. New York State Depr. of Health, 245 A.D.2d
724,724 (3d Dept. 1997) emphasis added; See also, Society of Plastics Indus. v. County of
Suffolk, 77 N.Y.2d 761, 773 (1991). “Such injury, in turn, must be different in kind or degree
from that suffered by the public at large” Parkland Ambulance Serv., Inc. v. New York State
Dep't of Health, 261 A.D.2d 770, 771-72, 689 N.Y.S.2d 769, 771 (1999).

Here, Petitioners have clearly not been prejudiced or injured by any alleged failure to
obtain a subject matter lists. The various FOIL requests sent by Petitioners make this fact
obvious. The purpose of the subject matter lists is that ordinary citizens might know, in general,
what documents are available at a specific agency. However, it is abundantly clear from the
Petitioners’ requests that Petitioners are fully aware of documents available at the NCPD because
the requests names certain specific things which would not be known to an ordinary citizen such
as “EMS Transmissions,” “BSO Transmissions,” and “Radio to Radio Communications.”
Petitioners are not the ordinary citizen who is uninformed and may be prejudiced by failure to
know what is available. To the contrary, it appears that Petitioners are fully aware and informed
about what types of documents the NCPD possesses. And, further, having asked for such an
exhaustive series of documents, Petitioners’ numerous requests seek the proverbial “kitchen
sink.” Any record the NCPD might have has already been requested.

The Appellate Division held that it is not necessary for respondents to produce a list

where it is obvious that the petitioner’s request allowed the agency to locate the records
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requested. Allen v. Strojnowski, 129 A.D.2d 700, 701, 514 N.Y.S.2d 463 (2d. Dept. 1987) citing
Matter of Capital Newspapers v. Whalen, 113 AD2d 217, 219, appeal dismissed 67 NY2d 917,
revd on other grounds 69 N.Y.2d 246 (3d. Dept. 1987) (“...nor is there any indication that
review of such a list was necessary before the petitioner could formulate his requests for records,
since the petitioner’s requests were sufficiently described to permit the agency to locate the
subject records.”)

Petitioners have failed to allege any specific injury with regard to this claim thus
rendering it completely academic before this Court. In fact, the Petition explicitly states that
“[t]he public is harmed by the Respondent’s failure to provide the subject matter lists and
locations from which one could properly request such information,” (Petition, p. 27 § 72) and
states in its first paragraph that the Petition “...seeks to vindicate the right of the public...”
However, an injury to the general public is not sufficient to claim an injury in fact in an Article
78 proceeding. Clark v. Board of Town of Clarkstown, 28 A.D.3d 553 (2d Dept. 2006). The
injury must be a specific injury which is different from that suffered by other County taxpayers.
Id. see also Nager v. Goodman, 70 A.D.3d 951 (2d Dept. 2010). Petitioner has not suffered any
injury in regard to this claim and cannot allege injury in fact based on any purported injury to the
general public. This portion of the claim is entirely academic, nonjusticiable before this Court
and, therefore, must be dismissed in its entirety.

County Executive Mangano

Nassau County Executive Edward Mangano’s inclusion in this matter in his official
capacity is redundant to Petitioners’ claim against the County of Nassau and serves no legitimate
purpose. Accordingly, County Executive Mangano should be dismissed as a Respondent. See

e.g. Orange v. County of Suffolk, F. Supp. 701, 707 (E.D.N.Y. 1993); Dudek v. Nassau County
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Shertff’s Dept., 6092855 WL 2013 (E.D.N.Y. 2013); Kaczmarek v. Conroy, 218 A.D.2d 976 (3d
Dept. 1995).

The “official-capacity” cause of action is a means to bring a suit against an entity through
their agents. See. Goldberg v. Town of Rocky Hill, 973 F.2d 70, 72-73 (2d Cir. 1992). In an
official-capacity suit, the agent of a municipal entity stands in as a proxy to the municipality
itself, requiring that the official be treated as the municipality rather than an individual. See.
Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S. 163,
(1997) (Doctrine of absolute legislative immunity not available as a defense to legislator sued in
official capacity as legislative immunity did not apply to the entity the legislator represented). In
instances where the agent and the municipality are separately named respondents in an action,
the agent’s inclusion in their official capacity is redundant as the claims against the agent are
functionally equivalent to the claims against the entity. Kaczmarek v. Conroy, 218 A.D.2d 976
(3d Dept. 1995). Separate claims against an agent and the municipality should only be sustained
in instances where the agent is included in the action in their individual capacity. Dudek v.
Nassau County Sheriff’s Dept. 6092855 WL 2013 (E.D.N.Y. 2013)

In the instant action, Petitioners’ include County Executive Mangano only in his official
capacity as the County Executive. (Petition, p. 8 ] 15) As Petitioners’ do not name County
Executive Mangano as a co-respondent in his individual capacity and maintain the County of
Nassau as a separate co-respondent, County Executive Mangano’s inclusion in this action is as
an agent of Nassau County. Furthermore, the Petitioner alleges no facts or circumstances that
implicate a cognizable cause of action against County Executive Mangano in his individual
capacity. Therefore, the instant action against County Executive Mangano is redundant and

should be dismissed.

10
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Attorney’s Fees

Public Officers’ Law §89(c) provides that the court, in a FOIL proceeding, may assess,
against such agency involved, reasonable attorney's fees and other litigation costs reasonably
incurred by such person in any case under the provisions of this section in “which such person
has substantially prevailed, but only when (i) the agency had no reasonable basis for denying
access; or (ii) the agency failed to respond to a request or appeal within the statutory time.” NY
Public Officers Law §89(4)(c) Emphasis added.

Even when these statutory prerequisites are met, the decision to grant or deny counsel
fees still lies within the discretion of the court. Maddux v New York State Police, 64 AD3d
1069, 1070 (3d Dept 2009), Iv to appeal denied, 13 NY3d 712 (2009); see also, Matter of Henry
Schein, Inc. v. Eristoff, 35 AD3d 1124, 1126 (3d Dept. 2006). Given that the County had a
reasonable basis in law for its “denial,” an award of attorneys’ fees would be inappropriate.
Capital Newspapers Div. of Hearst Corp. v City of Albany, 63 AD3d 1336, 1339 (3d Dept 2009)

Iv to appeal granted, 13 NY3d 707 (2009) and affd as mod, 15 NY3d 759 (2010).

11
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CONCLUSION

For the foregoing reasons the Petition should be dismissed in its entirety with costs and
disbursements. If the Court finds that some or part of the FOIL responses are inadequate or
improper the County respectfully requests that the court review those items in camera before any
final determination is made.

Dated: Mineola, NY
December 05, 2013

CARNELL T. FOSKEY
Acting County Attorney,
County of Nassau

BW
an M. iibeé{,
Deputy County Attorney

One West Street
Mineola, NY 11501
(516) 571-3015

12
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU
X
ESTATE OF ANDREA REBELLO by Administrator NELLA
REBELLO and ROTH & ROTH, LLP., JUDGMENT WITH
. NOTICE OF ENTRY
Plaintiffs,
-against- Tndex #: 11906/2013

THOMAS DALE, COMMISSIONER NASSAU COUNTY POLICE
DEPARTMENT, NASSAU COUNTY POLICE DEPARTMENT,
EDWARD MANGANO and COUNTY OF NASSAU,

Defendants.
———- X

COUNSELORS:
PLEASE TAKE NOTICE, that annexed is a true copy of an Judgment duly entered in
the office of the Clerk of the within named Court on July 24, 2014.

Dated: New York, New York
August 26, 2014

ROTH & ROTH, I’LP

By: David A. Roth

Attorneys for Plaintiffs

192 Lexington Avenue, Suite 802
New York, New York 10016
(212) 425-1020

Our File No.: 5961

TO:

CARNELL T. FOSKEY
Nassau County Attorney
Attorney for Defendants

I West Street

Mineola, New York 11501
(516) 571-3056

LEAHEY & JOHNSON, P.C.
Attorney for Respondents

120 Wall Street, Suite 2220
New York, New York 10005
(212) 269-7308
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A

ALIAS Part 11 of the Supreme Court of the
State of New York, County of Nassau. held

at the Cowrthouse, 100 Su reme Comt  Drive,
Mincola, New Yorkon _{ /_, April 2014

\}Jlts

Present: Honorable Karen V, Murphy
Justice of the Supreme Court

3
- X o
ESTATE OF ANDREA REBELLO by Administrator .
NELLA REBELLO and ROTH & ROTH, LLP, —
Index #: 11906/2013 -
Petitioners,
DGMENT
~againsts
,ZZ:‘_‘,/ THOMAS DALE COMMISSIONER NASSAU oy
COUNTY POLICE DEPARTMENT, fRasaay/ {Co
“X{_. EDWARD MANGANO and COUNTY OF NAsm Pepedomanch
~ Respondents,
X
Y
#Zﬁ/ Al %[:l“(zg’b' on thezg motlon of Dav1d A Roth z}:ﬁ‘al‘tgmf&goggtmoncrs herem‘: uggn the fin mgs
4 y;g\q £ - \ £‘/V~'cb n
’:ﬁ ¢ Qﬁ%&‘cﬁn( the ;ﬁstam actxonm‘?xgacaml and\i\e??de%nnmauom made and set forth in the decxsxon.

dated March 18, 2014, it is hereby

ORDERED AND ADJUDGED that Pursuant to Public Ofﬁcers\ Law §87 the Respondent
improperly denied the Petitioners” access {o documents, records, files and information contained in
various FOIL requests made to the Respondents. The Respondents have failed to demonstrate their
?ntitlcment fo any statutory exemption including one predicated upon Public Officers Law §
87{2]\[6]&]). Although the Respondents initially invoked several grounds for exemptions to
Petitioners’ FOIL requests, Respondents in their answering papers chose to rely exclusively upon
the "investigation” exemption contained in Public Officers La.?v $ 87[2}[e]{1}, and abandoned all other
exemptions. Respondents, having failed to demonsizaie their entitlement to a statutory exemption,

2 shal] within 15 days make available for copying and inspection all documents, records, files and

s [
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information described herain as foﬁows:
a. June 7, 2013 FOIL request;

™ All audio communications for all channels and all frequencies, both public and private,
the original digital files/recordings, analog recordings, written transcripts of any
recordings, between police officers, Command, and BMS workers as well as ESB
(Ermergency Service Bureau), BSO (Bureau Special Operations and Hostage
Negotiation Unit), and Nikelas Budimlic, complete and without redactions which were
recorded during any active police investigation of the May 17, 2013 shooting. This
ncludes but is not limited to:

~ Sprint tapes
Sprint reports
All incoming and outgoing police radio conmunications
Command communications between all officers
Dispatch recordings
Police radic runs
Radio to radio communications
EMS transmissions
ESB transmissions
BRSO transmissions

™ Any and all reports, including but not limited fo police reports, crime victim reports,
aided reports and all other records and documents,

b. Jone 14, 2013 FOIL request:
™ All sprint reports for the incident including all channels.

. All of the complete andio recordings, without redactions, for all channels,
regarding this incident, all communications which were recorded of Police
Department or County employees including officers, supervisors, Brass,
Command, EMT, BSO, or any agents and/or employces of the County not
identified herein, and any other such communications including the EMS
calls with regard to this incident.

™ All photos and video of the crime scene, including those depicting Andrea
Rebello and Daltos Smith.

™ All police reports, Aided reports, Unnsual Incident/Occurrence TEpOrts, as
well as any other reporis that are completed at this time by the Nassau
County Police Department or any other County department and/or agency
regarding this incident,
The identity of the Police Depariment personnel audfor drivers that
correspond o the radio metor patrol (RMP) car numbers/call signs that are on
the audio recordings referred to above in paragraph 2, including but not
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~ limited to 101, 102, 104, 105, 10". 108., 110, 141, 144, 145, 306, 324, 344,
" 2351, 2361, BSO as well as any other of the poltce RMP car numbers/call
signs for officers that were at the scene.

~ Information regarding the identity of the Police officer who shot and killed
Andrea Rebello,

™ Information regarding the identity of the person who hetd Andrea Rebello
hostage.

\. Information as to whether or not Commissioner's Procedural Order, order
no. 7-95 titled "Procedure Relating To Hostage/Barticade Incidenis” was in
effect at the time of the incident. Additionally if the Commissioner's
Procedural Order was changed, updated, or modified provide the pertinent
orders or guidelines that were in effect on May 17, 2013 relating to
Hostage/Barricade incidents. If there wers no procedures in place then that
information as well.

¢, July 26 2013 FOIL request:

\ All Nassau County 911 operator, Police Communications Operators (PCO) and PCO
Supervisors training manuals, pamphlets, training materials, lesson plans and other
manuals that contain codes and instructions that are relied upon in the performance of the
PCO and PCOS job duties in effect for the years 2003 through 2013.

\ The entive Investigative file from Homicide Squad regarding the shooting incident of May
17,2013 at 213 California Avenue, Uniondale,

N The entire Investigative file from BSO (Bureau of Special Operations)
regarding the shooting incident of May 17, 2013 at 213 California Avenue,
Uniondale.

™ The entire Investigative file from JAB (Internal Affairs Bureau) regarding the
shooting incident of May 17,2013 at 213 California Avenue, Uniondale,

. The entire list of records created by the Homicide Squad, BSO, IAB and any other

department, section, squad or division of the Nassau County Police Department regarding
the shooting incident of May 17, 2013 at 213 California Uniondale: and it is further

~  ORDERED AND ADJUDGED that-+

(s
Y

the-Hems-Tisted-betow-thatwereprovided-tothe Petttionersbut-were-redactodFhe-
) uﬁ%m *5(30«10 o\ﬂu\qp&«ﬂmp &MSQWQMW@M«%&@

[6‘
----- ou dretod-redordsto-review. The Respondents shall supply@aemﬁé?@Wb

records to the Court forthwith for its review;
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@ I'3, Event Search 5/17/13 2:28:33;
o4, NCPD Background Bvent Chronology Event Number 130248000;
3. NCPD Unit Information;
Y. Bvent Search 5/17/13 3:44:54;
$%. NCPD Background Event Chronology Event Number 130248045,
and it is further
ORDERED AND ADJUDGED that The Respondents shall p;avide TFOIL subject matter
{ € AY
/ mr provide a clear statement indicating whether, in fact, they have been mair:x)tained. (Marino v
14
Bodner, 9 Mise3d 1105 (A} [Supreme Court, New York County, 2005]) within 15 days: it is further

N b
ORDERED AND ADJUDGED that County Executive Edward Mangano is dismissed as a

Respondent from this action; imtugler .

ENTERED

%%M
“Justice, Supreme Court )
&

N C
Judgment entered this e OEN T E R

. day of April 2014 JUL 247204

NASSAU GOUNTY
COUNTY CLERK'S OFFICE

CLERK OF THE COURT
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NASSAU COUNTY CLERX'S OFFICE
BNDORSEMENT COVER PAGE

Recorded Date: 07-28-2014 Record and Return To:
Recorded Time: 11:31:14 a

Liber Book: J 3781

Pagey From: 78
To: 82
Control

Number: 1222
Ref {: 13--011906 .
Doc Type: €40 JUDGMERT - LIBER & PAGE

Plnt: REBELLO, KNELLA

Pint: REBELLO, ANDREA

DEnd: NAGSAU COUNTY POLICE DEPT
Dfnd: NASSAU COUNTY

Taxes Total .00
Recording Totals .00
POBOOL Total Payment .00

THIS PAGE IS NOW PART OF 'THE INSTRUMENT AND SHOULD NOT BE REMOVED
MAUREEN O'CONNELL
COUNTY CLERK

I
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AFFIDAVIT OF SERVICE

STATE OF NEW YORK
COUNTY OF NEW YORK ss.:

1, Diane R. Clemendor, being duly sworn, deposes and says:

[ am over 18 years of age, I am not a party to the action, and I reside in the Kings County
in the State of New York.

On, August 26, 2014, I served a true copy of the annexed Judgment with Notice of
Entry by mailing the same in a sealed envelope, with postage prepaid thereon, in a post office or
official depository of the U.S. Postal Service within the State of New York, addressed to the last
known address of the addressee as indicated below:

CARNELL T. FOSKEY
Nassau County Attorney
Attorney for Defendants

1 West Street

Mineola, New York 11501

LEAHEY & JOHNSON, P.C.
Attorney for Respondents

120 Wall Street, Suite 2220
New York, New York 10005

C_ Wékau ; {’2\ 0 A apr”
" Diane R. Cl%men or

Sworn to before me this 26th
day of August, 2014

0 { 00 &
) ’\xQ-Q"QQ“? A \;?
@/’ Alacalls Velazques

Notary pupy
2, Statp .
No. 01VEg237944 ofNow Yor
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Index #: 11906/2013

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU

ESTATE OF ANDREA REBELLO by Administrator NELLA
REBELLO and ROTH & ROTH, LLP.,

Plaintiffs,
-against-

THOMAS DALE COMMISSIONER NASSAU COUNTY
POLICE DEPARTMENT, NASSAU COUNTY POLICE
DEPARTMENT, EDWARD MANGANO and COUNTY OF
NASSAU,

Defendants.
- X

JUDGMENT WITH NOTICE OF ENTRY

The below signature attests to the following papers: JUDGMENT WITH NOTICE OF ENTRY

ROTH & ROTH, LLP
Attorneys for Plaintiff
192 Lexington Avenue, Suite 802
New York, New York 10016
(212) 425-1020
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Short Form Order
SUPREME COURT - STATE OF NEW YORK
TRIAL TERM, PART 11 NASSAU COUNTY

PRESENT:
Honorable Karen V. Murphy
Justice of the Supreme Court

. X
ESTATE OF ANDREA REBELLO by
Administrator NELLA REBELLO and ROTH &
ROTH, LLF, Index No. 11906/13
Petitioner(s), Motion Submitted: 12/20/13
Motion Sequence: 001
-against-
THOMAS DALE COMMISSIONER NASSAU
COUNTY POLICE DEPARTMENT, NASSAU
COUNTY POLICE DEPARTMENT, EDWARD
MANGANGO and COUNTY OF NASSAU,
Respondent(s).
X
The following papers read on this motion:
Notice of Motion/Order to Show Cause....................... X
AnSwering Papers......c.cococoooeiiiioeioeecoeioeeseer, X
REPLY .o X
Briefs: Plaintiff”s/Petitioner’s.......cccovoveereveroeoeeso o,
Defendant’s/Respondent™s........ccooooevvoeooeoeeo . X

In a proceeding pursuant to CPLR Article 78, the petitioners Estate of Andrea
Rebello, by her administrator, Nella Rebello and Roth & Roth, LLP, move for an order, inter
alia, compelling the various respondents to produce stated documents and materials pursuant
to the Freedom of Information Law (Public Officers Law, Art., 6)

On May 17, 2013, an armed intruder entered an off-campus residence near Hofstra
University and held several of the residents hostage at gun point, demanding money and
valuables (Pet., 99 19-21). The police were later summoned and one of the responding
officers allegedly entered the home alone (Pet., §§ 19-20). The petitioners herein, Estate of
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Andrea Rebello and Roth & Roth, LLP, et., al [“the petitioners”], contend that the officer
confronted the intruder in the house and fired some eight shots, one of which struck Rebello
in the head, causing her death. According to the petitioners, the intruder was also killed, but
apparently never discharged his weapon (Pet., § 19).

Thereafter, in June and July of 2013, the petitioners filed a series of requests for
information and documents with some nine different County agencies pursuant to the
“Freedom of Information Law™ (e.g., Public Officers Law § 84, et., seq.)(Pet., ] 26-47;
Exhs., “A™-*D”, “F”, “R”). Specifically, the petitioners’ largely similar FOIL requests were
filed with, inter alia, the County of Nassau, The Nassau County Comptroller’s Office and
the Nassau County Police Department [“the NCPD”].

Among other things, the various requests sought: sprintreports; 911 calis; police radio
communications; police and crime victim reports; EMS transmissions; any relevant video
recordings or photos; the shooting officer’s identity; the medical examiner’s file: “911"
training manuals and related materials; information as to whether a so-called
“Commissioner’s Procedural Order 7-95 pertaining to “Hostage/Barricade Incidents,” was
in effect at the time of the incident; and, /nfer alia, the investigative file from the Homicide
Squad regarding the shooting (Pet., 9 26, 27, 30, 44; 82-83).

Subsequently, the designated FOIL officers for the various agencies, including the
NCPD, the County of Nassau, and the Comptroller’s office, denied the petitioners’ requests,
and/or alternatively, apprised the petitioners that their notices would be transferred to the
appropriate agencies in whose custody the requested documents were reposed, primarily the
NCPD (Pet., 99 29, 31-33, 41, 44). In issuing its initial denials, the NCPD advised the
petitioners that the Police were conducting an investigation into the shooting, and that in light
of that investigation, certain statutory FOIL exemptions were therefore applicable, including
those conferred by Public Officers Law § 87[2][e][i] relating to, inter alia, ongoing law
enforcement investigations (e.g., Pet., Exh., “O” see also, Public Officers Law § 87f2]fa],
2feffiv], 2[g]; County Law § 308). The petitioners later filed final appeals from the various
agency denials, which appeals were then either denied, or granted in part (Pet., 926, 40-41;
45-46). However, to the extent that certain documents and/or redacted materials were
provided, the petitioners contend the materials produced were non-responsive to the requests
made; improperly redacted; and/or otherwise legally insufficient (Pet., Y 46-47; 48-49).

In September 0f 2013, the petitioners commenced the within proceeding pursuant to,
inter alia, CPLR Article 78, alleging in sum that the denials issued were arbitrary, capricious
and violated applicable disclosure requirements imposed by the Freedom of Information Law
(Public Officers Law, Art. 6). The petition also alleges that the respondents failed to
produce, upon request so-called document, “subject matter” lists pursuant to Public Officers
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Law § 87[3][c] (Pet., 9 66-73). In pertinent part, Public Officers Law § 87[3][c] provides
that, “[e]ach agency shall maintain: ... areasonably detailed current list by subject matter

of all records in the possession of the agency, whether or not available under this article”
(Pet., Y 66-68).

The respondents have answered, denied the material allegations of the petition and
interposed various affirmative defenses, including the first affirmative defense, which asserts
that further disclosure is unwarranted because an ongoing investigation is currently being
conducted by the police department (Ans.,§ 13).

By order to show cause dated October, 2013, the petitioners now move for an order,
inter alia: (1) compelling the respondents to produce the documents and materials requested
in their various demands; and (2) requiring them to produce and/or establish subject matter
lists pursuant to Public Officers Law § 87[3][c].

Notably, counsel for the respondents has advised that in the spirit of cooperation and
pursuant to FOIL, on December 4, 2013, the NCPD forwarded additional documents to the
petitioners; namely, what the respondents have described as “an expansive set [of] documents
related te 911 Operator Training” (Libert Aff,, 99 26-27; Exh., A,

Although in their underlying, administrative FOIL denial notices, the respondents
invoked several exemption grounds (e.g., Public Officers Law § 87[2][a], 2[e]fiv], 2[g]:
County Law § 308), in their opposing submissions, the respondents now rely exclusively
upon the “investigation™ exemption contained in Public Officers Law § 87{2][e]{1], ie., no
additional exemption theories have been advanced in their memorandum of law or their
opposing affidavit and/or attorney’s affirmation (e. g, Libert Aff., 9 25; Israel Aff. 99 3-5 see
also,Resp’s Mem. of Law, 4-7). The respondents have, however, alternatively requested that
the Court conduct an in camera review of the requested materials before ordering any
disclosure (Libert Aff., § 28; Resp; Mem of Law, p. 5).

In support of the foregoing exemption claim, the respondents have attached the five-
paragraph affidavit of Det. Sgt. Israel Santiago, Commanding Officer of the NCPD’s Legal
Bureau. In his affidavit, Det. Santiago states that he has spoken to other unnamed members
of the Department, “and based on these conversations, I know that the mmvestigation being
conducted by the Homicide Squad is an active investigation and is not complete” (Santigao
Aff., 99 3-4). Santiago further contends that any further disclosure at this time “would
interfere with the open and ongoing police investigation and would impede the ability of the
NCPD to complete the homicide investigation”, since the “Homicide Squad needs to take
further action in relation to the evidence in order to close its investigation” (Santigao Aff.,

14).
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Upon the papers submitted, the order to show cause and petition should be granted to
the extent indicated below.

““The Legislature enacted FOIL to provide the public with a means of access to
governmental records in order to encourage public awareness and understanding of and
participation in government and to discourage official secrecy’” (Matter of Alderson v New
York State College of Agriculture and Life Sciences at Cornell University, 4 NY3d 225,
230 [2003], citing Matter of Newsday Inc. v. Sise, 71 NY2d 146, 150 [1987], cert denied
486 US 1056 [1988]; see also, Matter of Harbatkin v New York City Department of
Records and Information Services, 19 NY3d 373, 379-380 [2012]; Matter of Fappiano v
New York City Police Dept., 95 NY2d 738, 746 [2001]; Matter of Gould v New York City
Police Dept., 89 NY2d 267, 274 [1996]).

An agency's records “are presumptively open to public inspection, without regard to
need or purpose of the applicant. Consistent with these laudable goals, this Court has firmly
held that ‘FOIL is to be liberally construed and its exemptions narrowly interpreted so that
the public is granted maximum access to the records of government™” (Matter of Buffalo
News, Inc. v Buffalo Enterprise Development Corporation, 84 NY2d 488,
492[1994][citations omitted]).

Accordingly, “[w]hen faced with a FOIL request, an agency must either disclose the
record sought, deny the request and claim a specific exemption to disclosure, or certify that
it does not possess the requested document and that it could not be located affer a diligent
search” (Matter of Beechwood Restorative Care Center v Signor, 5 NY3d 435, 440 [2005];
see also Public Officers Law §§ 87[2], 89{3], Matter of Lesher v Hynes, 19 NY3d 57, 64
[2012]). “Put another way, in the absence of specific statutory protection for the requested
material, the Freedom of Information Law compels disclosure, not concealment” (Matter of
Westchester Rockland Newspapers v Kimball, 50 NY2d 575, 580 [1980]).

The Court of Appeals has emphasized that “[e]xemptions are to be narrowly construed
to provide maximum access, and the agency seeking to prevent disclosure carries the burden
of demonstrating that the requested material falls squarely within a FOIL exemption by
articulating a particularized and specific justification for denying access” (Matter of Capital
Newspapers Div. of Hearst Corp. v Burns, 67 NY2d 562, 566 [1986]; see, Matter of Data
Tree, LLC'v Romaine, 9 NY3d 454, 462-463 [2007]).Wholly “blanket”-type statements
and/or “[c]onclusory assertions that certain records fall within a statutory exemption,” are
msufficient to sustain an agency’s burden with respect to a FOIL exemption (Matter of
Dilworth v Westchester County Dept. of Correction, 93 AD3d 722,724 [2d Dept 2012]; see,
Matter of Konigsberg v Coughlin, 68 NY2d 245, 250-251 [1986]; Matter of Madera v

4
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Elmont Public Library, 101 AD3d 726, 727 [2d Dept 2012]).

With respect to an investigation exemption, Public Officers Law § 87[2][e][1]
excludes from the reach of a FOIL disclosure notice, those records “compiled for law
enforcement purposes and which, if disclosed, would . . . interfere with law enforcement
investigations or judicial proceedings” (Pittari v Pirro, 258 AD2d 202,204 [2d Dept 1999];
see, Matter of Lesher v Hynes, supra, Matter of Fink v Lefkowirz, 47 NY2d 567, 572
[1979]; Matter of Legal Aid Society. v New York City Police Dept., 274 AD2d 207,213 [1*
Dept 20007).

In Matter of Lesher v Hynes, supra, the Court of Appeals recently construed Public
Officers Law § 87[2][e][i] and discussed an agency’s burden upon invoking that exemption.
Guided by reference to relevant federal case law (e. g, NLRB v Robbins Tire & Rubber Co.,
437US 214, 228-229 [1978]; 5 USC § 552[a]), the Lesher Court ultimately concluded that
the involved agency, the Kings County District Attorney’s Office, had sustained its FOIL
exemption burden. In so holding, the Court determined that a “document-by-document”
showing of interference with an investigation would not be required under Public Officers
Law § 87[2][e][1] (Matter of Lesher v Hynes, supra). Rather, and provided that a qualifying,
law enforcement or court proceeding existed, an agency could permissibly demonstrate its
entitlement to the investigation exemption by: (1) identifying general or so-called “generic”
document description categories, as opposed to “document-by-document” descriptions,
(Matter of Legal Aid Society. v New York City, supra, 274 AD2d 207, 213); and (2)
thereafter describing “the generic risks posed by disclosure ofthese categories of documents”
(Matter of Lesher v Hynes, supra, 19 NY3d at 67-68; see also, Matter of Whitley v New
York County District Attorney’s Office, 101 AD3d 455 [1* Dept 2012]; Matter of Legal
Aid Society. v New York City, supra, 274 AD2d 207, 213; Pittari v Pirro, supra, 258 AD2d
202,205). The Court cautioned, however, that “not . . . every document in a law enforcement
agency's criminal case file is automatically exempt from disclosure simply because kept
there” (Matter of Lesher v Hynes, supra, 19 NY3d at 67-68).

Moreover, despite this lessened, “generic” standard of particularity, an “agency must
still fulfill its burden under Public Officers Law § 89[4][b] to articulate a factual basis for
the exemption™ (Matter of Lesher v Hynes, supra, 19 NY3d at 67). Relatedly, vague
allegations and/or attorney affirmations alone, will not suffice since, “evidentiary support is
needed” (Matter of Dilworth v Westchester County Dept. of Correction, 93 AD3d 722, 724
[2d Dept 2012]; Newsday LLC v Nassau County Police Dept., 2014 NY Slip Op 50044
[Supreme Court, Nassau County 2014] see also, Matter of Washington Post Co. v New York
State Ins. Co., 61 NY2d 557, 567 [1984]; Matter of Madera v Elmont Public Library,
supra, 101 AD3d 726, 727; Matter of Loevy & Loevy v New York City Police Dept., 38
Misc3d 950, 954-955 [Supreme Court, New York County 2013]; Windham v City of New

5
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York Police Department, 2013 NY Slip Op 32418 [Supreme Court, New York County
2013]). In sum, the applicable “burden requires identifying the types of documents, their
general content, and the risk associated with that type of content” (Windham, supra, at 7;
see, Matter of Lesher v Hynes, supra).

With these principles in mind, and cognizant of the requirements that statutory
exemptions must be “narrowly interpreted,” and established with “evidentiary” support
(Matter of Data Tree, LLC v Romaine, supra, at 462; Matter of Dilworth v Westchester
County Dept. of Correction, supra, at 724), the Court agrees that the respondents have failed
to demonstrate their entitlement to a statutory exemption predicated upon Public Officers
Law § 87[2][e][i])-

Here, the respondents’ principal evidentiary submission, the one-and-a half page
affidavit supplied by Det. Sgt. Santiago, is conclusory and contains virtually no descriptive
tacts upon which the Court can meaningfully weigh the viability of the claimed exemption
(see, Newsday LLC v Nassau County Police Department, supra, at 9; Matter of Loevy &
Loevyv New York City Police Department, supra, at 954-955 cf-, Matter of Lesher v Hynes,
supra; Whitley v New York County District Attorney's Office, supra). Apart from the
unelaborated assertion that they are- “investigating the shooting,” the respondents have not
described precisely what sort of investigation they are currently conducting, thereby
complicating the task of assessing precisely what risks, if any, would ensue upon release of
the requested materials.

More fundamentally, while properly framed, “generic” descriptions and statements
may suffice (Whitley v New York County District Attorney's Office, supra, at 455), the
statements provided by, infer alia, Det. Santiago are not even sufficiently detailed to qualify
as generically descriptive in content (see Newsday LLC v. Nassau County Police
Department, supra, at 9). In Lesher, (supra), the Court of Appeals sustained an
investigation exemption, but only because the District Attorney was able to articulate a series
of concrete factual statements relating to specific document categories and then describe the
relevant harm disclosure might create. More particularly, and upon upholding the exemption
claim in Lesher, the Court relied on the fact that the District Attorney had “identified for
Supreme Court the categories of records that he sought to withhold on the basis of the
exemption, which included “correspondence with the United States Department of State
“consist[ing] of crime summaries, timelines of when and where each crime occurred, witness
names and personal information, and witness statements”; and (2) also “identified the generic
harm that disclosure would cause —i.e., [that] disclosure would necessarily interfere with law
enforcement proceedings because the correspondence was “replete with information about
the crimes committed,” and so its release posed an obvious risk of prematurely tipping the
District Attorney's hand” (Matter of Lesher v Hynes, supra, at 67-68).

6
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At bar, however, Det. Santiago has not identified or referenced any document
categories; nor has he articulated how the disclosure of the requested documents would
impact upon whatever investigation the NCPD is currently conducting (Newsday LLC v
Nassau County Police Deparatment, supra; Windham v City of New York Police
Department, supra; Matter of Loevy & Loevy v New York City Police Dept., supra).
Rather, his affidavit merely asserts in substance, that “the Homicide Squad needs to take
further action in relation to the evidence in the order to close its investigation” (Santiago
Aff., §'5) — a circular statement which does not even generically identify the harm which
would allegedly flow from disclosure of the documents or stated categories of documents.
It bears noting that the largely oblique manner in which Det, Santiago’s affidavit has been
worded, also suggests that he lacks personal knowledge of the pending investigation, since
he states only that he has engaged in certain conversations with unidentified members of the
NCPD concerning the investigation, and that based upon these conversations, he “knows”
that the investigation has not been completed (see, Santiago AL 4-5)(ef., Matter of
Madera v Elmont Public Library, supra, at 727, DeLuca v. New York City Police
Department, 261 AD2d 140 [concrete next step in investigation consisting of interview of
injured officer sufficient basis upon which to deny petition for disclosure]).

The respondents alternatively argue that, even if the Court rejects their. exemption
claim, it should conduct an in camera examination of the materials before any release 1s
finally directed (Ans..§ 16; 4" Aff. Def]).

Neither the petitioners, nor respondents, have provided the seven listed items that
were disclosed by respondents, but were, according to petitioners, allegedly “incomplete and
improperly redacted without particularization or specific justification” (Pet., 488). Thus, the
Court cannot determine whether those items were improperly redacted. Accordingly,
petitioners are directed to provide the listed items to this Court on or before March 3 1,2014,
and respondents are directed to provide unredacted copies of same on or before that same
date, in order that this Court may conduct an in camera inspection to determine the propriety
of the redactions allegedly made by respondent.

That branch of the motion which is for an order compelling the respondent NCPD to,
inter alia, provide responses to the petitioners’ FOIL requests for “subject matter” lists, is
granted to the extent that the respondents shall either produce the requested lists, or provide
a clear statement indicating whether, in fact, they have been maintained (Marino v Bodner,
9 Misc3d 1105 (A) [Supreme Court, New York County, 20057).

The Court disagrees that the list requests are “non justiciable” because the petitioners
are allegedly required to show some sort of special standing or specific injury attributable to
non-disclosure of the lists (Resp., Mem. of Law 7-9; Ans., § 14 [2" Aff. Def]). Indeed,

7
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“because FOIL has made full disclosure by public agencies a public right, the status or need
of the person seeking access is generally of no consequence in construing FOIL and its
exemptions” (Matter of Capital Newspapers Div. of Hearst Corp. v Burns, supra, at 566-
567 see also, Matter of Data Tree, LLC v Romaine, supra, at 463; Matter of Fappiano v
New York City Police Dept., supra, at 748 [standing under FOIL is “as a member of the
public”] ¢f, Matter of Marino v Morgenthau, | AD3d 275 [1¥ Dept 2003]; Matter of Allen
v Strojnowski, 129 AD2d 700 [2d Dept 1987]).

The respondents further assert, and have interposed an affirmative defense alleging,
that County Executive Edward Mangano has been redundantly named as a party to the
proceeding in his official capacity only {Resp. Brief at 9-11; Pet.,§ 15; Ans., 13 [3 Aff.
Det.]). In general, claims against public officials in their official capacities, i.e., so-called
“official capacity” claims, are instituted in order to facilitate the commencement of an action
“against the entity of which the public officer is an agent” (see, Matter of Kaczmarek v
Conroy, 218 AD2d 97, 101 [3d Dept 1995]; Rini v Zwirn, 886 F Supp 270, 281 [EDNY
1995]; Orange v County of Suffolk, 830 F Supp 701, 707 [EDNY 1993]; see also, Goldberg
v Town of Rocky Hill, 973 F2d 70, 73 [2™ Cir 1992); Bristol v Queens County, 2013 US
Dist LEXIS 38673 [EDNY 2013]; Guzman v Jacobson, 1999 U.S. Dist LEXIS 201 [EDNY
1999]). Accordingly; it has been held that “[w]here the governmental entity can itself be
held liable for damages as a result of its official policy, a suit naming the legislators in their
official capacity is redundant” (Rini v Zwirn, supra, at 28 1; Matter of Kaczmarek v Conroy,
supra, at 101).

Here, the naming of County Executive Mangano in his official capacity is the
functional equivalent of a proceeding against the County of Nassau, the real party in interest
(Rini v Zwirn, supra). Under these circumstances, the Court agrees that the County
Executive’s inclusion as a named-party to the proceeding is redundant within the meaning
of the foregoing case law, and accordingly, the petition is dismissed insofar as asserted
against him (Matter of Kaczmarek v Conroy, supra). The Court notes, in this respect, that
the petitioners’ counsel has not addressed the relevant case law cited by the respondents (see
Roth Reply Aff., 22-23).

Lastly, although the petitioners” order to show cause requests an award of statutory
counsel fees and costs (Order to Show Cause, decretal § 5), their supporting papers advise
that they are not, at this juncture, formally requesting an award of fees, but instead, are
“puiting the respondents on notice” that they intend to later request that reliefif they prevail
on their application (Roth [Main] Aff., §93; Roth [Reply] Aff., at 21).

The Court has considered the respondents’ remaining contentions and concludes that
they are insufficient to defeat the petitioners’ motion to the extent indicated above.

8
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The foregoing constitutes the Order of this Coutt.

Dated: March18, 2014 ‘K// / \ |
Mineola, N.Y. Aighoa V- /}'\,u\/\,ggﬁ »
a 1s.c SN

ENTERED
APR 01201

NASSAU CO’UNTY
COUNTY CLERK'S OFFICE
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(718) 694-4875

October 26, 2015

Roth & Roth, LLP.
192 Lexington Avenue/ Suite 802
New York, N.Y. 10016

Attn:

Re:

Aracelis Velazquez

Paralegal

Freedom of Information Law
Request No. 19542

Dear Ms. Velazquez

Pursuant to your FOIL request, the Transit Authority is pleased to produce its continued partial
response to the following items:

copies.

No 2 — Space measurements - 4 pages
No 6- Train Trouble report 1 page
Nos. 7,8, & 9-G2s 7 pages

No. 10 -the FOIL search indicates that there is no G-2 for a Train dispatcher.

No 12- Unusual Occurrence Report& Cleaning Report 2 pages

0. 14 - Consolidate Summary. We have redacted records that were not related to this incident
2 pages

No. 24 Records of prior claims at this location 1 page

{ originally asked for $ 10.25 for copies, however | made an error and over-charged you for these

Since additional records will be provided shortly, 1 plan to deduct the over-payment from the

cost of the future copies. Please accept my apologies for this error

Please note that the names, identifying codes of individuals, medical information, etc... are

being withheld under the personal privacy exemption set forth in the Public Officers Law. Specifically, §
87 (2) authorizes an agency to deny access to records, which under § 87 (2) {b) “would constitute an

MTA New York City Transit is an agenoy of the Metropoiiian Transporiation Authonty, State of New York
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unwarranted invasion of personal privacy under the provisions of subdivision two of section eight-nine
of this article.

If you wish to appeal this determination you have 30 days to file your appeal, in writing, with Thomas F.
Prendergast, Chairman and CEQ, MTA Headquarters, 2 Broadway, New York, NY 10004.

e
et

Prudence J. Jacaobs
Dep. FOIL Officer

V4 XE/%,/”:;::W} e

Encl.
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MTA NEW YORK CITY TRANSIT - DEPARTMENT OF SUBWAYS
’ DIVISION OF INFRASTRUCTURE
SPACE MEASUREMENT SURVEY

STATION 79th STREET . DIVISION _ IRT LINE 7AVE STATION# 312
NORTHBOUND LOGAL , SOUTHBOUND T LOGAL
"DATE: 2712015 | DATE: 2/712015
TRACK: B4 " TRACK:  B1
CAR MODEL: R62A CARMODEL: R62A
TRACK ) TRACK o
CAR# - DOOR GoNFiG.  HORIZONTAL: VERTIGAL: | CAR# DOOR: “CONEIG  HORIZONTAL:  VERTICAL:
7 T TAN 425 200 | 1 1 R=2,160"  4.50 . 1.00
-2 Cow 350 2.00 2 g 5.50 2.00
3 @ 4.25 2.75 3 " 4.75 1,50
; 4 _ R 4 . .
2 1 R T 4.00 3.00 2 1 450 178
2 " 4.00 2.25 2 " 5.00 225
3 " 425 275 3 " 3.25 250
) 4 B I 4 , -
3 1 ©TT3B0 275 |- 3 1 " 275 5.00
2 ) 4.50 3.00 2 N 375 4.50
3 “ 500 - 300 3 3.50 4,50
A 4 T | . 4 : _ .
4 1 i 4060 0 2560 4 i . 260, 4.00
2 o 5.00 300 2 " 3:00 4,50
3 " 450 2:50 -3 TAN 325 '3.25
4 S i 4. .
5 1 w850 360 | 5 ] 225 400
2 3.80. 375 - 2 " 350 3:50
3 u 450 400 ~ 3 3.00 2.75
4 e _ 4
6 1 " 325 375 6 1 g 325 275
2 R 325 425 2 v 275 325
3 s 375 4.00 3 " 2.00 3.25
L 4 . R . | 4 - ,
-7 1 " 3.25. 3785 | 7 1 350 2507
2 ¢ 350 450 - : 2 o 450 2,00
3 R=2,160'  4.50 425 3 425 3.00
4 ‘ N 4 . o
8 1 o 450" 425 | 8 1 325 3.00
2 " 4,50 5.00 2 400 2.75.
3 6.25 5.00 3 L 325 250
; 4 : | 4 ,
9 i 475 400 9 T W 400 225
2 3.50 300 - , 2 “ 400 2.75
3 5.00 275 3 “ 375 - 200
4 . L . 4 . o
10 1 g 276 275 10 i " 3.50 3.50
2 @ 3,00 275 2 . 3.50 2.50
3 " 425 3.00 3 v 3.75 2.50
4 4
11 1 EE! 1
2 2
3 3
4 4
LEGEND: R = RADIUS TRAN = TRANSITION CURVE TAN = TANGENT
REMARKS:
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MTA NEW YORK CITY TRANSIT - BEPARTMENT OF SUBWAYS
DIVISION OF INFRASTRUCTURE
SPACE MEASUREMENT SURVEY

STATION 79th STREET 'DIVISION _ IRT " LINE__7AVE  STATION# _ 312
NORTHBOUND LOCAL , SOUTHBOUND LOCAL -
T DAIE: 3/5/2011 : DATE: 3/5/2011
TRACK: B4 ‘ TRACK:  B1
CARMODEL:  R62 , CAR MODEL:  R62
TRACK ' o - TRACK ) oo
CAR# . DOOR: GOnFG.  HORIZONTAL:  VERTICAL: CARH#: DOOR: conpiG.  HORIZONTAL:  VERTICAL:
1 1 TAN 400 200 | 1 1 R=2,160'  3.75 3.25
2 4.25 250 |- 2 v 475 3.25
3 4.25 2.50 3 " 4.50 2.50
4 4
2 1 . 425 300 2 1 T 400 3.00
.2 . 3.00 4.00 2 " 4.00 3.00
3 » 4.00 3.00 3 4.50 '2.25
. 4 . e 4 e i
3 1 e 400 300 3 1 250 3.00
‘ 2 o 475 - 300 2 " 3.50 '3:50
3 *. 400 3.00 3 w350 . 3.0
; 4 - 4 _ —
4 1 o 400 275 4 1 ¥ 325
2 " 478 3.75 2 " . 825 4.00
3 4.25 375 3 TAN 2.5 3.50
-4 , R v 4 T PR
5 T U300 0 380 ¢ 5 1 ©300 300
: 2 " 275 . 305 2 o - 250 3.00
3 *o 3.25 325 3 2,50 2.75
4 B S 4 o
6 1 " 375 3.25 6 1 g 325  3.00
2 " 4.50 3.25 2 ‘ 3.00 3.00
3 " 3.75 375 3 " 225 225
A SRR 4 » i
7 1 375 475 7 1 7825 250
2 Mo 328 5.50 2 " 4,50 2.00
3 R=2,460' 375 5.00 3 w400 3.00
4 4 ‘
8 K o 425 475 8 1 4.00 400,
2 " 500 . 575 ' -2 450 3.00
3 " 6.50 5.75 3 3.50 3.00
. 4 e R 4 ; L
9 T T 500 400 9 1T TRTTTTT3000  2.25
2 ¥ 450 3:50 .2 3:50 2.50
3. " 4.25 3.50 3 . ™ 3.50 225
. 4 1 4 - L . .
10 1T e 2.75 350 | 10 1 T30 325
2 " 300 325 2 3.50 3.50
3 ” 3.50 3.25 3 © . 875 3.25
4 ' 4 :
" 1 g B
- 2 2
3 3
4 4
LEGEND: R = RADIUS TRAN = TRANSITION CURVE TAN = TANGENT
REMARKS:
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MTA NEW YORK CITY TRANSIf - DEPARTMENT OF SUBWAYS
DIVISION OF INFRASTRUCTURE
SPACE MEASUREMENT SURVEY

STATION  79th STREET ‘DIVISION _ IRT LINE_ 7AVE _ STATION# 312
'NORTHBOUND . LOCAL | . SOUTHBOUND LOCAL »
DATE: 6/22/2013 DATE: 6/22/2013
TRACK: B4 , TRACK  B1
CARMODEL: R62A | - CARMODEL: R62A
, - TRACK : ‘ TRACK, ‘ '
. CAR#_ . DGOR G_QNFiG. HORIZ?_NTAL: VERTICAL: . CAR #: . DOOR: CONEIG: HORIZONTAL:  VERTICAL:
1. ik TAN 4.50 2.00° 1 B R=2,160' -~ 4.00 2.78
2 " 425 250 2 4.00 3.00
, 3 4.25 225 3 o 4.00 225
o 4 R _ 4 _
2 1 - 4.50 3.00 2 1 " 4.00 3.00
2 " 2.75 3.50 2 S . .5.00 325
» 3 * 3.75 275 3 " 3.50 3.50
L 4 A
S 1 4.00 200 | 3 1 St 250 3.50
2 y 4.50 200 | 2 3.00 4.50
3 3.75 2.00 3 400  4.00
e 4 o . _ 4 : :
4 1 375 3,00 4 1 226 4.75
2 o 450 3.50 2 i 3.00 5.25
3 . 425 350 3 TAN 275 425
B 4 . 4 e
i Kl ® 350 3.25 5 N w200 425
2 » 3.00 3.75 2 “ 250 4.50
3 " 3.50 3.50 3 " 3.00 375
3} 4 v 4 e ; o
3 1 v 3.25 4350 6 1 o 2,50 3.00
' 2 " C 275 4.75 2 . 2.50 3.50
3 3.25 4.25 3 i 2,00 . 375
: 4 . . 4
7 i R 7 525 7 1 w3000 3.00
2 o 300 . 575 2. " 3.25 2.75
3 R=2,460" 375 ° 525. 3 " 3.50 - 3.00
. .4 o A . " e
8 1 400 5.00 8 1 E '3.00 3.00
2 ! - 5.00 5.25 2 i 3,50 3.00
3 5.75 5.50 3 - 3.25 2.75
4- : 4 \ '
) ] S 450 250 | 9 1 " 325 T 250
2 " 3.50 2.75 ‘ 2 " 3.50 3.00
3 " 400 2.75 3 . - 3,50 2.50
4 _ 4 i . .
10. 1 " 275 275 10 1 u 3.00 3.50
' 2 " 2.75 - 3.25 2 275 3.00
3. " 3.50 2.50 3 * 3.50 250
4 . 4 - '
" 1 14 1
2 2
3 3
4 4
LEGEND: R =RADIUS TRAN = TRANSITION CURVE TAN = TANGENT

REMARKS:
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MTA NEW YORK

SsPACE

CITY TRANSIT - DEPARTMENT OF SUBWAYS
DIVISION OF INFRASTRUCTURE .
M E ASUREMENT S URVEY

VStation
79TH STREET

Div Line
IRT( : . ' 7AV'

Sta #

312“

NORTHBOUND LOCAL _

SOUTHBOUND LOCAL

“DATE: 11,/08/08
TRACK#: B4

CAR
TRACK
CONFIG HORIZ

MODEL: R—62
TRACK
CONFIG

== > O
e ReNeRw)

VERT

DATE: 11/08/08

TRACK#: B-1

- CBR MODEL:

HORIZ

R—-62

VERT

= w0

TAN Z.00
##

4.00
i 4‘00

2.75
2.50
2.25

fiaet

gﬁlggf

—4. 50"

'5.25 .
4,50

7300

3225

3.25

L ' 4,00

. , 3.75

50 | 2
125 | -
1.25

~FTI5
4.50
4.00

0.75
1.50

1.00

“ . 5.00

. 5.00

375" 3
3.25 :
3.00

T390

- 4.00 -
4.75

4.00
4,50
o 4 . 50

] 5..00
& 4 .00

350 3
3.25
3.25

. 4.00' ’

3325

- 3.50

f - ._»LS Oof
w ©3.00

o 3,25

3750 | &
4,25
: 4.50

3.00
3.25

TAN —3.50
* - 73,00

R T 3.00

.50 5
5.00 »
4 .50

3225
2075 -
2425

It T ' 3 50

“ .. 3.25

2,160° 400

“Z.00 | 7
5.00
4.50

4.25
4.25

" 5.00
s , . 6 K 00

A507 |8
5.00 |
5.50

3 30
4,25
3,50

W N T 4 - 50
N . 3.25
" -4.25

.00 | 9
‘n3.00

T%.00

400 -
3.75

2.50

10

L 3.00
B 2.75

"o T 3,00

.75 | 10
3.50
3.50

3.75
3.50
3.75

2.75

2.75

11

@MH@wNH%WNP%QMHQWNHQMNHQWMwaMH&wNP#wwwbwMM

ﬁkﬁb)h.p1»b,b*k(ﬂBag,pbywl4¢gwm¢kabwnmxp«woxm+i¢=wbu%r¢=w1bry&kuxxprpwdwka WOOY |

S

LEGEND :

R = RADIUS

REMARKS:

TRAN = TRANSITION CURVE

ALL MEASUREMENTS ARE IN INCHES.
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Requistor: JONES, HAROLD W. ‘ w New York City Transit Rarameters
Prine-Date:  £89/23/2015 . From Date: *
“Prine e 123910 P Relling Stock Mainiorance information system Shonto s
. _ Incident 1d: 376316
REQUEST FOR ASSISTANCE REPORT Report: *
Incident ID: 376316 Train Trouble: 07/01/15-034
Input by: MOHAMMED, GEARY o ‘ _ Status: CLS
Date of Incident: 7/1/15 : _ _ ’ MDBF Charge F:
Division: IRT , Line: 1 "
Interval: 0829 Interval Descriptidn: 242/SFY
Occured At: 79TH STREET ) ‘ Trouble: BETWEEN PLATFORM AND CAR BODY
Train Consists: * Involved Car
S IE_‘EZO_J 2469 [[2468  ||2467 | [2466  ||2431  |[2432  |[2433 | [2434  ][2435 |
Train Operator: DEJESUS - Conductor: FALCONE
Incident Time: 0:00 - : Time TTC Notified: 9:11
Time RCI Notified: 9:13 _ H Time RCI Arrived: 10:44
Ready to Move: 10:46 . ) ) Time Train Moved: 10:50

Road Car Inspector G. Mohammed on duty at 242nd Street was  notified by DCE Emergency Response to meet the above frain and submit the
foilowing report. Train Operator operatmg in car 2470
reported: at 79st that - while boarding the train, a customer slipped and his leg went between the platform and the train in the middle of car 2469.
The customer  informed the Train Operator that he had a muscle spasm in his leg and and thats where his leg went dowm between the platform
and the train. The customer was removed by EMS and the train continued in service. RCI
entrained upon return trip and found car 2469 to be well lit, and has dry floors, the thresheld plates ali intact and in good condmon air bag
suspension was operating as intended, it was not ~ sagging in any spot. The doors and AAS operated as infended.

Train is to be sent to 240st Maintenance Facility after AM  service for further investigation and repairs. MS1 Yohanan at 240th st Maintenance
Facility and RTO/GLP were notified. : b

Tram is OK for service. Train to be laid up at end of day at 240 STREET . RTO(GLP ) is notified.

Shop Text:

RCI found car 2469 to be well lit, and has dry floors, the threshold plates all intact and in good condition,all lateral shocks was operating as
intended.checked both sides no rubbing marks found.frain preserviced ok.iv

CAR ACTIONS:

Car Last inspection Date  Last Inspection Type  Miles Since Last Inspection

2469 05/20/2015 SM2 6,517

V3.2 . ] Page 337 of 349 Page t of 2



UVl 4Y¥/4yrn Tys 1yt ia FAX ' . V= uve
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@ New ;’ork City Transit
) , CORRESPONDENCE SHEET - |
o e 1PN
Dot ol oo S

Name Title Pass Nner

N ime _:L Time () :59‘3 afe!;:f'"'irm pate(] } lﬁmmum Detention -

. ﬁ,p} EDMOMD

o Newer  CUSTOMEr T U/ @ T S5
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© DO NOT WRITE IN THIS SPACE

| @ New York City Transit

CORRESPONDENCE SHEET

e 0/ @// 2015

From %M‘F@«tﬁo& CO&'? DTN

Name Titla o “P s Numhe

Day at‘

Line ‘ l Time 30‘ B%Week LALS Date Q}é’q /15\4 nutes Detention

et

. _Sup't EDMoyD

Subject f‘}/d?éud/ -:-Z}/]ILA’JL/(@ 9 %5 fi’%' SJB -
Covrr] THen TLustratten pe 70 Retiim # wﬁﬁy’:m :

Becouss. Suppevoicion Wi Entote. And Wentd k)m-}m%

“The ﬁ:/uwd Aectpmar et tom eh Tima “Hw TREN wag

’/Zﬁammﬁ +o Cusdpwec Sonnte, L e brnear s ay Jishon

' Am/mn/%mmm:nﬁm@/uuﬁn A‘mci«.f-ﬂf/ |

| XY (sht- 4 2 T eogied 4} T3Hh

| | N
\ -\ NN ANV
N N NN A\

N W N W W
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09/25/2018 PRI 11:33 pFhaX ) ~ 902/ 003

. m New York CityTrans'it

CORRESFONDENCE SHEET
. i
= j‘?/ — 2015
From 2 7(\/ w __@,,( / 474/ '
Nama 94 Title "~ . Fasa Numl!er
. Day of : o '
Line -/ Time Wedlc Date Mingtes Detention
Ta: //éz/
J Subject //&f“/&?" 7/‘7;#@%!

A/ /J//f' e 2 ans 7™ o 27
g T iy ALY e ot JT8F Lag ‘/‘M ;-ifagw&t/
/?‘,&" % ?Wﬂé it h ad S /Mff@é‘xﬂ%ﬁéfw —
#/m‘?{ P Sps ek .é:/,é# / Mfé / maa’/,w | i |
| /MAW%MAWM# ks e St S ol s

/S Bt Al S X e Y J,zv L

mé'm b ausrtiner 15 ot s i e ppice ated ssetormes’

SAA A ptase  darseger Aay Ao g sirised Ao S, S ;

\vﬁétﬁﬁ/er/,% /tma.m;éﬁ/fm/ W/d%/l*?‘ﬁ‘* _
esf0 I/ﬁéﬂ/}é St /J;scm:c/m/da/ Gl W;ﬂ /ﬂMfz‘é}&é
AN E s W d ook ; ? »
A\ oy, AR w 2 A AP
V lar ey Gaganmst e //f"é&"/ﬁffyéﬂ g el P
st St A Mwﬁ;@éﬁ&w 24?5 /’74/14&4{/‘

i &S fel e Mmf'/ axd, M’/m"a/ @/ A e éu X rectf // 79(5
ALYVt S’ dt/ o3 4’" t(/ v : ﬂ-x ol
<Ffats Lose” g0 .' %, C/M/ d./ éﬁf’(igﬂ/

X .4‘ L D cﬁ#/{fe M/;z‘—./’@ /M/ﬁ‘d MWJ‘Z)

Signatuge: 57’ A/Zk//
Hpe /

o : IBOBPYSZIZLOAN ggiigial SL0z/ez/des
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08/25/2015% PRI 11:33 FAX ARV

@ New York Clty Transit

CORRESPONDENCE SHEET

i T gy

eom ‘%m 74%:«4 //afm//w&{f

Name' - Title o B Prsy Nutober

Day af
Line Time T Week Data Minutes Dotontion

C Ta: J / /é;{WM /
Subject @M/’ /?(/M/ ar 7 7 #tg’/&vé

zs’e/é‘/“;’e:% sy s K Falope 75 st wrol e

s %fﬂ%aﬁ@fww»éyf:w 7
/‘e"/ Mo/ 7¢ A ;Aﬁ;?ﬁ»{gt A((/ A’/Af/zé"/ 4 A’fﬁrﬁ/m k4
/ﬂ/e'e/ ’772{ %/ it wn ot 9’7 -/AAﬁz
’ AAEA A /}’WA‘ u@z‘%’z& Jéﬁ/lﬂ"&f als ud J%ﬁ';»/
MM Vﬂé /,f/y/-&:z/ JMM/‘ %ﬁff/ 5/943/ /Wé‘é < /ép
re. %f&éﬁfﬁ//ﬁgﬂﬁ‘ﬂé&%% 7‘5%/4 M

B —————— ]

T DONOT WRETE INTHIS SPACE

Signature: ?;A (fé/ﬁ‘“—- o \\“‘*-; ‘
e oL

wz LOUEPYSTHZ 1OAN ‘ 55:/G9L GLOZ/BZIIRG
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49/25/2015 FRI 9:44 Fhx ) Zooz/003

B83/25/2815 98:13 17184385185 NYCT PAGE  B1/02

@ New York City Transit |
| | "~ CORRESPONDENCE SHEET

TH0 5 T35 2015

From ﬁ_‘%/ 14 él M:?__ , 'f‘ﬁj

Nrrne Title

Liue l Time QW we}::ﬁf j”[::‘i Diata QZQHEMInumDetchﬂon
v _Sedpd Salomeons :
S“hwvi_‘jf f‘f:éfcwf.&grl« tro FHhe £349 M%E_ﬁi .
795 o avd on. injvred s drmel, 449(/,
,F@i_n/ery ﬁﬁmvv male sithng _en 4he p
neyt A dhe Yo 1 _She Totets; e
;M_Zhﬁu,lo/emﬁee;/ ot s He al

§ et Fhast s ) ﬁ#?Mﬂé%_ﬁ_ ﬁgz
-5 ,-zﬁﬁ'H%ﬁM/mszé#w/c{ﬁgfé-

@gﬂ&a/_l_,_s:_rf ys Zﬁéz 3/, w2 v/ et -
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cdee fﬂwa:_w s e
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‘ ‘v.afusiaafa_ﬂgid‘fzﬁﬁ?ﬁ_lzu g, A
brusse or A Right calf. He st /u:
had_ne._efter 1iiuries. Fire beﬁzrv‘mm—%
Veo ot 9302 ENgine Vo TY. ENG 41l
H.Brab.. baalgz:: WL TYIE and Folice offlcer
/‘79«,3(? a[,s,c: /‘ﬁ’jﬁﬁﬂcf&:{ ' :

‘signstm Y
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B3/25/2015 Be:ld 17184385186 NYCT : - PAGE  A%2/82

DO NOT WRITE TN THIS SPACE

@ New York City Transit |
| CORRESPONDENCE SHEET

From “7/. kz H I lﬁ{fﬂé | '7:”5_5 L
Name Fazs Number

Day.of

| Line [ Time M Week WZJ Dats V 70/ E Minutes Detention ”_‘_ |

7;'_,@-# Jalempns

Sab;ect

V\Ftet dve 415 L.4/57jz;7mer henc Lo ﬁei'a,vy

Levins fp p Fhe Stoirs g4 TEEL 14 ’

| cbe Sy ). ”, 4 —}ranﬂbf# Fhis

70 fILE v S £1 E7 o Jﬂ d i
" e gfﬁ' 1S an E’/QV&..?[Z?I'“
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MITA New York City Transi - CUSTOMER UNUSUAL OCCURRENCE REPORT

" Division of Station Qperations

REVISED 7/08 o | /
WEATHERair Rain Snow - - ‘ Date Reported 07 O/ 20 /5

(Circle One)

Thts report is to be completed by the Superwsor or Manager Attach the Customer !nc:dent Report and CTA
Cleaning Report to this report.

Ttem #__ Station L ocation Code: 3/ 02 Line j

Station 7 9 7% 6/‘ é’ﬁz/;&%‘c/’ Booth No. / %5 Division vy ZA -
Place of incident féﬁﬂ/ﬁf//«?’d} J/{? Vo2 ‘{‘me(,/r)/&/ Date UC)/V@/ @70/5
Name of igfupbetl custorier. < (/7@4 S/ase C/ | AgeM’ L/Femaie

- (circle one} -
Address _ - : 0/7//’36 é&fé(/

Details of Occ rrence (State Cause) /4 A/ v K”g/ﬁ?/ M % C)f; ¢ #Z7 (70% of .

Fy2 7]} &A”AC e 047 # VT /e (/ZAF/OM@/ R A
m@/ w/ c%/é’ S0 foq ppin. 7P asel IS repihaldl
/77/7’/?3 Qs e fo’d /W/W 7%‘5 JM)? (?;Z,w\f{/d(/\fé,ﬁ/: .
//&“/,5///? snl . P

, . . (Contmued on Back)
Emergency,Booth Communications Utifized oYes o No‘/ I S S

DOCtor&%f # / ng Admttted Yes ” No‘_‘ VU;iv(nown L/

Claimed Injurfliiness cnrc!éw W‘Wé}(?/%g/ /é’i W’ﬂ

b Was poiice offxce( present’? es Narhe :Z M,& M Badge No. _ Transat@ﬁéau/Precmct No. # j
Witness ﬂmé /‘ Wﬂ s @J Address 072 (Circle‘%% / /
Condttlon of Area a/m f Inspe t:on é"/m d/t”;/ ﬂ/ﬁ/// 20 0/7%674/ S '

' !nspectton by / / / i’é//’ﬂ 474/ JA(-Z_ : Dateé}%) /3‘/ T:me' g;?%f

T Name “Title FassNo.
Cleaning Report to be Submitted by Cléaner/TA P / / V7 M / e(/
‘Superintendent Notified: - QX/W%,/Q//J A%;//é,ﬂ/ 7 e
Supervisor Assigned __ / /4 Af 277 @/ C/ ‘
Incident Reported by . /4 d tr/ - .

_Name T!tle - 4\ PassNo. .

Remarks (State Other Departments Notified) A ﬂ K’y 7 ( A/J/ ol // £ (f{/ /’?7/4/7 7/229 Fml

Train Incident: ‘Car Numbers _ 5]7 y é ? :
Door No. Leaving Termina! 62‘7 ;/4; &é/y \{%‘57 ff?l .__Time QCPQ? /

Received at Time | / o od Heceivéd‘ by: >/ /%/ C/C/( /?727 | “yfz

Name  ~ T Thie

) 'Hospztal Name

PassNo.

;
{
§8-89-0050 7/10 j{
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DivisioR of Station Operations

~ DIVISION Iﬁr . | _ : .
MTA NYCT CieanergObin W /QV _ Badge No. CQ g 70 ____Pass No.

This Cleaning Report must be completed on the date of the mcndent Part i shall be prepared by a Superwsor or Station’
Agent Part'lf musz be completed ‘by the Cleaner. THIS REPORT MUST ACCOMPANY THE INCIDENT REPORT

w New York City Transit . | - CTA Cleaning vRepor t

PART I
This part must ONLY be completed by the Supervisor or Stanon Agent.

Date of |nczdent L)U IL/ O ‘ 20 /5 Time Oqoq i;lne 1 _
Statton Oq BY’O@C{} W Q\f/ Exact Lo*cation BW C’( e . } 6 "'\""3{&?
Name of (jurpa/il Ui’)&( N CJ oS eﬁﬂ Address _ vl Cﬂ iGQ/ }8 CJ/ _

' |

(Before 3 p l ) (/L) }@ :
Incident occured leaner. il Y ~ Pass No. Was on Statxon

After (Complete Nafe) ~ . : , Left the Station
" (Cicle One) o ‘ o o ' ‘ (Circle One)

PART [ .
This part must ONLY be completed by the above named Cleaner after Part | has been completed. All questlons must be

answered.

Please Check One: Mm the Cleaner assigned to this station.‘
I 1 am the Cleaner who was reassighed o this statibn

(THIS SECTION TO BE COMPLETED BY CLEANEH ASSIGNED TO THE STAT!ON) : L ’

Iy ’C!ear).er %\Q{O LO? )€u Pass N& was on duty atthe q } &RP@[’
) iy : (Stationy .

ong/ / 20/\{ from /‘Q'ﬁé) o /. ;50 and cleaned the station.

/ {Date) ‘ (Ttme) - (Tme)

{THIS SECTIONTO BE COMPLETED BY CLEANER ASSIGNED TO THE STATION OR HEASSIGNED J0O THE STATiON)

Did you see the mcldent’?&

] inspected t_he part of the station where the incident occurred:

“VDat-e 21/ , 20[5_ Timé_zgﬁo and left it (\(WW/ fféi}"f?

{Place of Incilighty {State Condition}

Weathe;' conditions C/QW/) .

Was there any snow or ice on street surface? /-\/0 Was there any snow or ice on the part of Station involved in the ihoident?S{O» :

Were there any defects or obstructions at place of thé incident? N o

REMARKS (GIVE DETAILS AS TO CONDITIONS EXISTING AT THE TIME OF THE INSPECTION AND CORRECTIONS MADE AND

- CALL YOU KNOW ABOUT THIS !NCEDENT)
WQZ@Q/ a_‘z/ Zu—/xyz; mﬁ

CLEANER'S S¥GNATURM“/K~ ZA_D/

58-68-0595 6/08

»iDate:»/?A //5
I/
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WEATHER:

3

MTA NEW YORK CITY TRANSIT
D!VISION OF STATION ENV]RONMENT AND OPERATIONS

CONSOLIDATED SUMMARY OF STATION ENVIRONMENT AND OPERAT!ONS
COVERING 24 HOUR PERIOD ENDING AT 2359 HOURS ~

FAIR - 'DAY: WEDNESDAY DATE:  JULY 1,2015
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CONSOLIDATED SUMMARY OF STATION ENVIRONMENT & OPERATIONS .- JULY 1, 2015 - | (CONT'D)

12104 IRT 0907, 79"‘ Street, "1" R162 Supv Drumgold M‘i reports unknown male taken
. ’ : ' il on S/B train in car #2469, Removed to Lenox Hill Hospztai CPO 1 Adam, Transit
Bureau 1 responded

AL . . - JRS———— —
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REPORT DALE 10/07/201% 01/017085- 07/07/15 TA 201507010001 001 REPORT FOR D ERASER _ , PAGE 1
o ' CIMT LEG SLIR/TRIP/FELL INBTWN TRAIN AND PLATFORM

ACC-DATE  DCREY | ACC-T0C ACC-CODE EVENT DIVISON LOCATION BLIND ROUTE CLMFLAG STAIRWAY STATIONBUS
ACCDESCL ACCDESC2. | .

ACCDESCS : ‘ OPERATRL OPERATRZ

2012/10/17 TA201210170007 79 STREET-#1 & 9 only - MANE 310 IRT 220 N 1 N Ri62. 18
AT 79TE STREET A FEMALE CAUCASIAN CUSTOMER (APPX. 30) SLIPPED WHILE BOARDING. THE TRAIN IN CAR #1853, HER FOOT WENT

BETWEEN TEE CAR BODY AND THE PLATFORM,; THE TRAIN ‘WAS NOT

2015/0677/01 TA20L507010001 79 STREET-#1 & 9 only - MANH : 510 IRT |, 220, N ¥ R162
AIDED FELL BETWEEN GAP ON. PLATPORM AND SOUTHBOUND Y1t TRAIN,. SUSTATNED INOURTES' TO" IS  LEG AND mz AND BRmsmG MOS WAS
NOT A WITNESS TOTHIS: INCIDENT.
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